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the publication called the jp^etriems 01 wiiflu Jbaw, 
we find a sketch of the jurisprudence m question, 
Conformably to the system in force at Madras, to- 
(rather with an Annendix. containmsr the renlies of 


er with an Appendix, containing the replies of 
the Pundits, (or as they have been termed by the 
Compiler , the responsa prudentnm,) with reference 
to cases actually brought under litigation in the 




while the Reports of Cases decided in the Sudder 
Aclawlut at Bombay, and a work published at the 
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ii PEE'LXMXNARY REMARKS,. 

same presidency under the appellation of a Sum 


rnaiion regarding the laws and customs of the Hin¬ 
du population on t hat side of India. There still, 
however, remained a desideratum, which I have 
here endeavoured to supply. It still remained to 


out the extensive territories subject to the Presi¬ 
dency of Bengal, and to furnish a collection of pro- 


as a" safe, because 


uninterested, guide, to 
the chfrect decision of future arid similar ques- 


' m ■ fV'J -tolU jjR Ipl i t . , mi 

“ If books and laws,” observed Dean Swift, “ con- 

tmue to increase as they have done for fifty years 
past, lam in some concern for future ages, how any 
man will be learned, or any man a lawyer*.” Such 
a complaint could not with justice be made of pub¬ 
lications relating to the Hindu law, or of that law 


and our knowledge of which may be said to be as yet 
in ids infancy. It is not likely that works on this sub- 


Thoughts bn various Subjects. 
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ject will ever attain to an overwhelming number. 
Few men have leisure, to. become acquainted with 
the law in an English dress, and still fewer to 
study it in the original. The civil functionaries 
of this country, from the first moment of their 
entry into public life, for the most pari find their 
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things, it must he admitted, that any information 
which may be turned to account in practice, can ¬ 
not but he eminently useful -nor does there appear 
to be any better method.of solving j udicial doubts, 
than by resorting to decisions already passed, the 
accuracy of which may generally be admitted, and 
the impart iality of which can never be denied. 


It has been my object in this work, to fix doubtful 
points regarding which a contrariety of opinion 
has hitherto prevailed; and passages from the 
publications above alluded to have not nnfre- 
quently been cited in corroboration of the doctrines 
which I have adopted. Though I have satisfied 
myself, i am aware it by no means follows that 



- ... „ ' , 

fence, should be finally determined in one way or 
another. The mode is - nothing':—the determina¬ 
tion is every thing. It matters little, for instance, to 
the community at large, whether a father shall he 
held to bare the right of conferring las 
real property on one son, to the exclusion 
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rest; but it is of the'highest importance to every 
member of the community, that the rights and pri¬ 
vileges of each' should, as far as practicable, be 
defined and established 

' 

I apprehend that the Hindu law, in its pure 

. m 

and original state, does not furnish many instances 
of uncertainty or confusion. The speculations of 
commentators have done much to unsettle it, and 
the venality of the Pundits lias done more. It 
was remarked by Paley, that “ after all the certainty 
and rest that can he given to points of law* either 
by the interposition of the legislature or the autho¬ 
rity of precedents, one principal source of disputa¬ 
tions, and into which indeed the greater part of 
legal controversies may be resolved* will remain 
still, namely, the competition of opposite analo- 
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iea*»” But this source of uncertainty should nut 
exist in the system here treated of. The Pundits 
are called upon, not in the character of advocates 

to urge difllerent analogies, but as faithful ex posi* 

' . ■ ■■ 

tors of existing written law with relation to simple 

facts distinctly stated. There is not any conten- 
. . 

tiou of the bar m such matters, and there ought not 
to be the exercise of any ingenuity. It may seem, 
harsh and unjust to pass an indiscriminate censure 
upon any body of men; but while I admit, that 
there are not wanthigamoag them individuals of on* 
impeachable honesty and profound erudition, { am 
Still of opinion, that to the Pundits is chiefly .attri- 


province to expound. The difficulty of detection 
is tempting; and, .wherethe law is perverted,the per¬ 
version is seldom so glaring as to admit of exposure 
by superficial inquiry. Authorities are frequently 
cited in support of a particular doctrine, which are 
indeed genuine passages of law, but applicable to a 


Again, authorities may be cited, which are both ge¬ 
nuine and a pplicable to the identical subject treated 
of, but which are of no weight in the particular 


* Moral Philosophy, Book VL Chap. $♦ 
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the case in the Hindu law, especially as it obtains in 
vine© of Bengal. It by no means follows, 
ecause an act has been prohibited, it should 
for%,be considered as Illegal. The distinction 
between the wncwlum juris and the t/mcuhim pudo- 
ris is not always discernible. That this should be 
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the case, m a system containing so much of ethical 
ingredients, knot to be pondered at; but the prin- 
cipie of legalizing a breach of positive prohibitions. 
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has been carried much further than could have 
been contemplated; by the legislator. Every man 
is declared to be master of his own acquisitions. 
This is a maxim of law : but in the distribut ion of 
it, he should not shew an undue preference to any 
individual member of Iris family. This is a precept 
of morality. By infringing the latter, the force of 
the former is not destroyed : consequently the un¬ 
due preference in this case is not repugnant to law. 
But, on the other hand, a father and son have equal 
right to ancestral real property. This also is a 
maxim of law: and if an undue preference be shewn 
in the disposition of this species of property, such 
act is not only at variance with the moral precept, 



but is repugnant to 
theless been -cent* 

shewn m tlte body 

, , , 

done, must be cousj 

purposes. This que 

length in the preset 

is not. to be expect 


shouHd be co 


they rest have been severally given, which may 
tend to shew whether they should be acquiesced in 


or rejected. I may however be permitted to add, 
that these conclusions have not been arrived at 
without consulting books, and having recourse to 
the best available living authorities. 


By Section If), Regulation IV. 1793, re-enacted 
for Benares and the Upper Provinces by Regula¬ 
tion V HI. • of 1-795, §. 3, and Regulation' HI. of 
1803, fj. 16, it is provided, that in suits regarding 
succession, inheritance, marriage, and caste, and all 
religious usages and institutions, the Hindu laws 
with regard, to Hindus, are to be considered as the 
general rules by which the judges are to form their 
decisions. Questions connected with .the two first- 
mentioned points are frequently litigated in die 
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mo* adjusted by reference to private arbi¬ 
tration. These subjects have, therefore, been but 


■ trauon. loose subjec 

slightly adverted to in the following pages, design¬ 
ed lisa ic. *1... ... . •.. . 


ed as the work is solely for the purpose of practical 
■utility.’-;. .The provision** in the enactments above 

on tract. 


cited would appear to exclude cases of eoBtrac 

evidence., and other miscellaneous matters ; but 
.. - .. . ' „ . 
there may be questions madentally involving these 

topics, and they may be so interwoven with cases 

which it is the duty of the courts to decide, agree¬ 


ably to the Hindu law, that attention to the nrin- 
ciples of the one may be essential to the due adju- 


cation of the other. For instance, in a claim of 


inheritance, the defendant may plead a title by 

. arise as to how 


. So also 


in a case of disputed marriage, it may be a question 

.... ; :. . *" 

as to how far the witnesses adduced in support of 

XI 


its validity may be considered competent or other¬ 



wise. This will involve some, consideration .of the 
law of evidence. 


Ancient laws, pronounced to be obsolete in the 
present age, 1 Slave purposely omitted the mention 
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discussed m this wr 
Partition, Marriage, 

;'v", 1 •' ; ;Ha, 1 


i-iage with lemales 
>roJr:Idl ed The subjects 
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on Ordeals, might perhaps have been omitted with- 



n of 


curiosity, no entire version having yet been made, 


donee. On their Law of Bailments I have not deem 
ed it necessary to touch., as that subject has been 


1 


amply discussed in the Digest translated by Mr,, 
Oolebrooke, and epitomes of the same are contained 
in the Considerations on the Hindu Law as cur¬ 
rent in Bengal, as well as in the work, entitled 
‘‘Elements of Hindu Law. ” 
von. x.. o 


and, making allowance for the differ¬ 
ent, opinions 'which prevail in the different schools, 
and for a few disagreements among authors of the 
same school on points df no nor importance,- that 
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? when a 


question respecting inheritance is litigated, and lit¬ 
tle reason to apprehend that an erroneous oonclu- 


si'ori may he arrived at. In all codes, however, 
♦hiMto mnfti he. some omissions which can only be 
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law cannot be expected to be altogether exempt. 

i ... , 

sh am- 
• of my 


pie food for mgemuty ; 

experience, I ha ve met with but few instances of 
the kind, and still fewer in which there could be 
any legitimate or reasonable ground to doubt* as to 
which side of the argument the preference should 
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adopted^ son dies, also childless 
widows aforesaid him 'surviving, 
tiopis, to whom, on the death of such adott™. N , v ,„ 
will the property go ? Should it be taken entirely 
by the widow who made the adoption, or should 
it be divided equally among the three widows-? 
The law is silent as to this particular case; and 
those who contend that the property should be 
taken by the single widow, do so on the ground 
that although, had there been no adoption, the three 
widows would have been entitled to equal shares,, 
and although, had the childless husband adopted 
the boy during his lifetime, he could not have ge- 
iected for him as adopting mother one of his three 
wives and excluded the others from all maternal 
relation, yet that a boy having been adopted after 
the death of the husband, the estate to which he 
succeeded belongs of right to the widow who re¬ 
ceived him in adoption, to the exclusion of the 
: : ' - -vy . 
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seems plausible 




enough, but it is not the law. The three widows 
of the same man ure held to he, in a legal point of 
view, one arid the same individual. * The widow to 
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have 


independently of any intention expressed or im- 

... _ - .. . . . , • i t 


plied by the deceased, that such widow alone 

should be considered as the mother of the adopted 

child. If he declared this explicitly, the case would. 

* 

be different; or if such may be reasonably gathered 
to have been his intention, from some unequivocal 
indication of his will that his other wives should 
have no concern with the adoption. But the sim¬ 
ple fact of his having commissioned any one of the 
three to select the boy, cannot be considered as 
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sufficient to deprive the two others of their mater¬ 
nal rights, or to debar them from taking the shares 


Ms 0-wmM 

tion taken • 

place. A nother case in point is that of 
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a man dying 

* survived by three widows, who take his 


property at 

id divide it among themselves, each 


taking afhi 

rd. On the death of one of them, who 
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1$ entitled 

to succeed to her property, the other 


widows, cr 

the heirs male of her husband ? The 
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the second and third take the share of which she 
died possessed, anti, on the death of the second, the 
entire property will devolve on the third; nor have 
the husband’s heirs any legal claim until after her 
death. This proceeds upon the principle above 
mentioned, that all the three,.widows of the same 

and the same individual. Cases of this descrip¬ 
tion might here he infinitely multiplied, but the 
foregoing will suffice for the present. 

*■ *’ ,*,, I n !$ jB||jHHj| ii 

The Hindu law of partition contains one ano* 
maly, which would at first sight appear unj ust and 
absurd. I allude to that rule which entitles an 

' 

idle brother to claim a share of the acquisitions of 
his industrious brethren,—-the drone to participate 
in the labours of the hive. But when the peculiar 
constitution of the Hindu, society is considered, 
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x will not be, found to ogether 

■ustice or to reason. No respecta- 
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’uffioieni protection for the 
; and the individual usually 


ind has not advanced one 
state of poverty. But it 
f him a share of the good 
irethren, since it 
d performed the 
r could not have acquired 

aay, therefore, be fairly held to 
~;a *u 0 «~ n »Lui* n 
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t had he engaged m a 
• occupation, the same success would 
also have attended his endeavours. Where the 
patrimony has been used (however slight the use 
of it may have been) in making the acquisition, an 
idle brother, though not engaged in domestic du. 

’ ties, is entitled to participate likewise; but even in 
provision there is reason. It could not be a£" 
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should not be considered to constitute the use of 


the patrimony. 
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Questions connected with the connubial state 
are, t before observed, but rarely brought into 

■' ■: * \ ' . a '. ■ ; ly>; ; 

the courts of judicature under this presidency. I 
have, therefore, refrained from expatiating on the 
subject. It can but rarely, if at aJI, in any of its 


bearings, form a topic of legal controversy. To 
those who are desirous of more full and particular 
information relati ve to this branch of Hindu eco- 

mZm. . S"" hkiM' ' ■ »em r 1 4 . 


nomy, the labours of Ward may safely be reeom- 


mended, as combining minuteness with accuracy in 


an eminent degree. 

■ ■ - 

The law regarding adoption is deserving of the 
most serious and attentive consideration, as there is 
perhaps no topic of Hindu jurisprudence more sur- 
rounded by doubts and difficulties. Some of these 
I have endeavoured to clear up add remove 5 and if I 
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ously where I had brought my own mind to convic¬ 
tion, would have defeated the object I had in view. 
Reduction to certainty, or to a point as nearly ap¬ 
proaching to it as practicable in the absence of posi¬ 
tive demonstration, was tljjt object; bat it will be 
for others to judge, having the evidence and the 
conclusion before them, whether the latter is con¬ 
sistent with the former. In all essential matters, it 
will be seen that the law of adoption among the 
Hindus assimilates closely to that which prevailed 
among the Athenians and the Romans. The points 
regarding which, in modem practice, the greatest 
agreement has been evinced, are those relative to 
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the proper age for adoption, the succession of the 
son adopted to the property of his adopting father’s 
collateral relations, and the legality or otherwise of 
two successi ve adoptions.. 

In the ease of minors, the Hindu legislature does 
not appear to have made any express provision 
against the rapacity of those interested in outliving 
them*, but it was probably considered, that, by con¬ 
stituting the sovereign power the legal, guardian of 
all infants, and by declaring them exempt from lia- 
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the first would have been secured wisdom and call- 
tion in the selection of an immed iate protector for 
the person and property of the minor ; and that by 
■the second all pretence for the invasion of his in¬ 
terests would be removed. 

I have not thought it requisite to discuss at much 


length the doctrine of sla very among the Hindus: 
but, since hazarding a tew observations on that 
topic, 1 have looked into Puffendorfs Disquisition 
on despotical Power*, and find that he traces the 
origin of all servitude to contract. He observes, 
that “ in the early ages of the world,'when men be¬ 
gan to quit their primitive plainness and simplici¬ 


ty, to cultivate the method of li ving, and to enlarge 
their fortunes and possessions, it is very' likely t he 
wiser" SMif SFiiliBHHlii 5 ' 


less wealth, to assist them in their business for hire. 
Afterwards, when both parties found their benefit in 


this way of proceeding 
degrees persuaded to join themselves perpetual, 
members to the families of the greater,” &c. 
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... Jing times, 
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when wars grew pregnant in the worth, it passed by 

-.with 


degrees into a custom, to indulge captives 

... . . . 


life and corporal, liberty, upon conditio; 
should yield perpetual service to the conqueror.” 
la this respect the learatsi jurist (as be himself ad * 
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war or in peace. We know., at all 




events, that in 
proportion to the progress* of the arts of peace, the 
evils' of .war are mitigated, and that it is only among 
the most uncivilized nations of the present day that 
success in war is considered as a just reason for 
making slaves of the captives. 

Contracts are not required, by the Regulations 
to be interpreted conformably to the principles of 
Hindu law, though it must occasionally so happen 
that a reference to this branch of jurisprudence will 
be found necessary tor the adjustment of a dispute 
connected with the law of inheritance. In the chap- 
ter on minority,allusion is made to a case illustrative 
of this fact. In the case adverted to, the mother of 
a minor had sold his paternal landed property, with 


m 


r mmM 




EmWI 






pended on the law by which the- transferred estate 
was governed The' necessity of conforming to the 
Hindu law of contracts, had it been enjoined as the 

H rule of decision, in all their dealings, would not, 

perhaps, have furnished just cause ot regret. i he 
•me -Court is required to ad minister justice to 
idus in matters of contract agreeably to their 
ad usages; and it has-been remarked''by one 

o 7 

Of the Judges of that'Court*, who had devoted no 
small portion of his time to the stud y of their code, 
ami who was not 'by any meais disposed to view if 
generally in a favourable light, that “ if a. prevalence 
of common sense is to be discovered in the laws of 
the Hindus, it must be sought for m that portion 
of them, containing the precepts by which-dealings 
between one man and another are to be regulated. 
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pkofL by Black- 

; and very universal 
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ild not be difficulti 
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idit, and more 
deuce; hut 1 do.not possess suffi< 
tor the task* nor would: the rest ‘ 
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with noting such' as obviously ffiiggested 
'-'•9 to me while engaged in the version of 

lire distinct schools of Hindu law, n 
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vhan, and of the Mahrattas, 'The origi ■ 

l-'M " r : r'r ■ rryMir,; 

* axc * e °« ree Gommo « 10 alI y h *t they 

h asffign the. preference, to particular com : 
entators ami scholiasts.. In Bengal,-the works 
chiefly followed are the Daynhhuga of JimaavA- 


hana , the Zktyalatwa by Raghunandana, the Vya 


yet* , 
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the Subodhim, a 
Sricrishna Tar- 
same by Achdr- 
'nnldmani, the JJdyacramamng-raha of Sri- 



crishna, and the compilations tensed the Vyav.as- 
tharnava, the Vivdddrnavasetu, and the Vivadu* 


mB 
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bhangarnavu . in Benares, the preference is shewn 
to the Miidcshara of VijiRjdmswara, and its com - 
mentary by -Veereshvara Bhctita and JMlam- 
bhaila ; the Veeramitradaya by Mitramisra; the 
Pammrbnddhava , and the VyavaMramadhava. In 




-Mr- 


Mitbild, respect is paid chiefly to the following- au¬ 
thorities :—the Fivddachintamani and Vyavahdra- 


chintt 


nttimani by VacJmspatmisra, the Viv&darat- 
tutcdra by Chandeswara., the Madnnapdrijata by 
Madmopadky&ya, the XXwaitaparisishfa, by Kesha- 
ba Misra, the Smritisdra and Smritisamaochaya 
by Mm ■indtkopadhydya, and the Vivadnckandra by 
Misrw Misra. Tl w Mitticshara, the Sniritickandri- 
cd, the M&dhavefya, and the Suraswativilisa are the 
works of paramount authority in the territories de¬ 
pendant on the government of Madras*; while the 
authorities chiefly referred to on the Bombay side 
are, (besides the text books of Menu 'arid- Yajnyawal- 


• See preface to llin. Law, p, 14 
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xharamuyuc ha, the NirnagasindAoo, 
the Vyamihdraliousloobha, and the 
msimmMhava'\. I do not mean to affirm that 
these are the only works of paramount importance 
recognized in the respective schools; but they are 
most frequently referred to ; they are sufficient to 
' ‘ he ordinary legal questions which arise; and 

excited, where an exposi¬ 
tion of law is supported by citations from more 
>ndite authorities. In questions relative to 
w of adoption, the: I)attacammmsa arid 
Ut.acachundrivu are equally respected all over 
ldk; and where they differ, the doctrine of the 
latter is adhered to in Bengal and by the southern 
jurists, while the former is held to be the infallible 
guide in the provinces of Mithila and Benares. 

die Precedents contained in the second volume 

ave been selected from an enormous mass of crude 
/ / ' • 
materials. When it. is mentioned, that I have 

examined every opinion that has been delivered in 

judicature, subordinate to the presi- 

deucy, of Bengal from the year 181 J up to the present 

■ 
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day, it may be a matter of wonder, that the selec* 

plPwli 
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t See p.refac« to burcunary oi Hinau Law. p; 5, 
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tions are not more numerous and more valuable, 
JSut the task ol rejection has been found very labo¬ 
rious at least nine-tenths of the opinions wore as¬ 
certained, on examination, to be erroneous, doubt¬ 
ful, unsupported by proof, or otherwise unfit, for 
publication 


few instances, the 
nature of the case itself was involved in obscurity, 
from the circumstance of die reply alone being 
forthcoming; t he whole record of the case having 
been made over to the law officer,with a view to en¬ 
able him to find out, and report the law upon, the 
point or points at issue between the parties. The 
admitted opinions have been carefully examined; 
and they will, it is hoped, be in general found to 
have at least the merit of accuracy. 




• flftOPilRTY, according to the Hindu law, is of four descrip - 
tions, real, personal, ancestral, and acquired. I use the terms 
real and personal in preference to the terns moveable and 
immoveable, because, although the latter words would..fur¬ 
nish a more strict translation of the expressions in the origi¬ 
nal, yet the Hindu law classes amongst things immoveable, 
property which U off an opposite nature, such as slaves and 
corrodles, or assignments on lar d*. In a work of this kind, 
intended solely for the purpose of practical utility, it would 
be useless to attempt any inquiry as to the origin of the right 
of property according to the notions of the Hindus, or as to 
the nature of the tenures of real property in India. The vari¬ 
ous modes of acquisition, as occupancy, birth, gift, purchase, 
and the like, have been detailed and. commented on with all 
the elaborate minuteness peculiar to the Hindu jurists-! It 


* Jim. Va* cited in Dig. vol. iiL page 34 
t Is property intruded ia the seven categories, substance and the 
rest, or is it distinct therefrom ? Jaganndthu m the Digest, vol. ii. pnga 
506; and ownership, in his opinion, following the Nytiya doctrine, “ is 
a relation between cause and effect, attached to the owner who i? pre¬ 
dicated, of particular substances, and subsisting in the subsides? by con- 
nexion with the predicable:” 
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seems sufficient here to inquire into the nature of that pro* 

,» i n* 

perty which 


is created by birth, for to this source must 
l the impedirne nts whic.li exist to alienation; 
a man without heirs having an absolute and uncontrolled 
dominion over Ins property, by whatever means acquired. 
That un indefeasible, inchoate right is created by birth, 
seems to be universally admitted, though much argumenta¬ 
tive discussion has been, used to establish that this alone is 
not sufficient to create proprietary right. The most appro¬ 
ved conclusion appears to be, that the inchoate right arising 
from birth, and the relinquishment'by the occupant (whether 
effected by .death or otherwise,) conjointly create this right, 
the inchoate right which previously existed becoming per¬ 
fected. by the removal of the obstacle’'; that is, by the death 
of the owner (natural or civil), or his voluntary abandon- 
mentf. fn ancestral real property, the right is always limi¬ 
ted ; and the sous, grandsons, arid great-grandsons of the oc¬ 
cupant, supposing them, to be free from those defects, mental 
or corporeal, which are held to defeat the right of inheritance*, 
are declared to possess _ar, interest in such property equal to 


inheritance 
how created. 


* Srknshm, cited in the Digest, voL ii. page 517. 
t The fact of the ancestor being mining for a period excee^ng 
twelve years, constitutes a legal title to succession, on the part of the 
heirs. This doctrine was recognized in a case decided by the Sadder 
Dewanny AuawJut, on the 25 th of April 1S20 : Reports, voL iii, page 28, 
wherein it was determined, that twelve years should be allowed for the 
reappearance of a missing person, after which Ins death will be pre¬ 
sumed 5 but some authorities mamfcam, that the period varies with re* 
ference to the age of the missing person. See note to Case 7. voi 
il p. 9. 

% Various diseases and rarious offences have been declared by the 
Hindu legislators to be of such a nature as to disqualify for when* 
tance. It is problematical how far our courts would go u> support of 


mj ■'« 
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ipant luiaaelfj so much so, that he is not at 
ite it. except tmdoi* * special and Urgent ch> 
cumstances, or to assign a larger snare of it to one <A his 
descendants than to another*. With respect to personal pro- 
party of every description, whether ancestral or acquired.,' 
and with respect to real property acquired or recovered by 
the occupant, he is at liberty to make any alienation or dts* 
Iribuiioo which he may chink fit, subject only to spiritual 
responsibilityf. The property of the father being thus restrict-, 
ed in respect of ancestral real property, and wills and. tes¬ 
taments. being wholly unknown to the Hindu law/it follows, 
for the sake of consistency, that they must be wholly ioupe- 
rative, and that their provisions must be set aside, whore they 
are at variance with the law.; otherwise, a-person would be 
competent to make a disposition to take effect after his death, 
to which he could not have given ofieet during his lifedmej:,. 

A will is nothing more or less than “ the legal declaration 
of a man’s mtentioim, which he wills to'be performed after his 


Restrictions 
on alienation. 


Of wills. 


objections which must in some instances be deemed irrational preju¬ 
dices The only reported case in which the question has been agitated, 
urny he found In the Bengal Reports, pages I OB and 257 ? vol. il) and in 
the Bombay Reports, page 4(1, voL i- there is a case reported, in 
which a widow's claim to her husband's estate was disallowed o.n a«v 
count of her blindness. For an enumeration of the disqualifying causes, 
see Digest of Hindu Law, pi|o vol, iii. and Hem. XTin. Law, App. 
page 333ct$eq. and the chap- rob Yu treating of Fxcbisionfrom f nheri - 
tance, to the note hi which m enunteration of the several disqualifying 
circumstances has been- given. 

* Jaganndihu in Dig. vol. iii.. page 4$. 

t Vrthwpati, Dig, vol. iu page 32. 

X For-a more .full discussion of the .right of a Hindu to make a will, 
sea Considerations on Hindu Law, p. 3S0, wherein the (opinion of Mr. 
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■ wholly unknown, to the Hindu system.; and. suchftift can only 
be held valid under tne same circumstances as those under 

hkfrlil I .ll rtirt /.ni-iir /riff />Ant J/'4 rl Vftllfl W'll lf 


id. What may 

not be done inter vivos, mat not be. done, by will Of this 


vwv . T .v ¥ is the unequal distribution of ancestral, real pro¬ 
perty. There ere certain ^cts prohibited by the law, which. 
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however, if carried into effect, cannot, according to the law 


I, and (in 




tanc-e, a father, though. declared, to have absolute 
property acquired by himself is prohibited 


king an unequal distribution of such property 
8 sons, by preferring one or excluding another 

./»•_.„ i. _ I.~„ l.~»„ f hr. 


;rent, cause. Tips nas been declared in the 
t to be a precept, not a positive law ; and it is 
therein laid down, that a gift or transfer under such dr- 


Doctrine of cuuvhances is not null; “for a fact cannot be altered by s 
“/^l u ,’ nvakt " hundred texts.” There is nothing inconsistent in this, as 

.v i.:a.w.. ...f ti,, („,(« ™t,;A 


noticed. 


the doctrine is rather confipmatory of the texts which ;de~ 
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To wb.ifc 
cases applies 
bh. 


y (which do.es'- hot /recognize any several right until 
after partition, ox* the principle of jactum vaht^) would un¬ 
doubtedly be both illegal and invalid.. But according to 
the Ddyahhaga. which recognises this principle, and. also 
a several though unascertained right in each coparcener, 

even before partition, a sale or other tran&fer under stten 
, L 

circumstances would be valid and binding, as far as con- 
verned the share of the transferring party. In the case 
of Bhowauecpershad Goh> verms Musst. .Tawmattee, it was 
determined by the Sudder Dewanny Adawlut, that accor¬ 
ding to the Hindu law as current in Bengal, a coparcener 

_ -r «• „rt. 



the case of Nimdram and others, it was determined that, ae- 


* Suilder lhnmnuy Adawlut Reports, vol, iii. page 1SS. The same 
doctrine was. hold i n (b o case- of Kamkunhai Rai and others, u. Bung** 
dtamd Bnahoojea, ih’ul. ..17, and the siroject is .more hilly <lii&u^e<ihy 
Mr. Cole brook e, in a note to vol, l pp. 47 saA MT. * ■* 


, 




Cb*« cited The first on record is 

involving the 


doctrine for 

here contend. These I propose briefly to notice. 

that of RuslrikM Butt and Hurnaul 


sfflSWg; VVs-• ■*£■■$} i'hv ■WlpyxW :••• "Ivy '■ ■ •' 

Butt, executors of the wild of Mtuhuunolmo Dut't, versus 


doctrine of i »* • war PIPI!fcw*WM iniIRffHiH ifU m, 

«quai a dtttibu- Ghey tun churn Butt, cited by Sir Thinnas Strange, in his 


imis 


tionflc 


mml 
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Elements of Hindu He that the case was 

decided about the : f|W J7S0 ; that the testator, a Hindu, 
the father of four sons, and possessed ftf^jproperty of both 
descriptions, ancestral and self-acquired, having oroviclecl 


for his eldest by appointment, and advanced to the three 

. ’ ^ Kf,, j-V oda 5 illttlttYt^rkf 




younger ones in his life the means of their establishment 


gwHi 


fjr • ” O "• 

thought proper to leave the whole of what he possessed to 
the. two younger ones, to -the disherison ot the two elder, of 
whom the second disputed the will: that on reference to the 
pundits of the coart, they affirmed the validity of the will, 
+!-,*;«• anvwerx heisi'v short : and that Sir W. Jones and Sir 


Bobert Chambers concurred in this determination 


The 


, , , ,. ■ v ,HVpmP!ppP||p . " w “ s ' 

author of the Elements adds: “ The ground: with the 

Pundits probably was (the Bengal maxim), that, how- 


4> UWUill'J ^ . . . v ~ ~ r.? 

ever inconsistent the act with the ordinary rules of inhe- 
ritance and logal pretensions of; tlie.p&riic^ (loue, 

its validity was .unquestionable ” To,•this it can only lie 
answered, that the motives which actuated the pundits in 
dieir exposition of the law, and tie judges in thei:g decision, 
ate avowedly stated on conjecture only j and that il such 
motives are allowed to operate, there must be an end to all 
iaw, ; the maxhn of factum valet superseding, every doctrine 


« Qnw of Niimlrnm and others, v, Kafthei; Par;do and others, Sadder 
Dewsnny Adawlut Reports, voh ill. page The same doctrine was 
held in the case of Goman Dutt, v, Kuohia Sin^h, ibid. IM>< 
t Page £<>& 
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of Nutldea, settling the whole of his zemindaree on the eld¬ 
est of his four sons, subject to a pecuniary provision for 
the younger ones, was good. The Pundits are stated to 
have assigned sis reasons for this opinion, not one of which, 
except the last, appears entitled to any weight. The last 
reason assigned, namely, that a principality may lawfully 
and properly be given to an eldest son, is doubtless correct, 
and taking a semindarez in the light of a principality, fo 
applicable, and would alone have sufficed to legalize the 
transaction. A principality has indeed been enumerated 
among things impartible. But with respect to the other 


reasons assigned, they may be briefly replied to as fol¬ 
lows. To the first, that, “ According to law, a present 

i * . iV il_ .1.... :*1 * «. _ _ . .I-. #><•£ a»i cilt ci It «nf 


made by a father to bis sen, through affection, shall not be 
shared by the brethren/ 7 it may be objected^ that this 
relates to property other than ancestva|> over which the 
father is expressly declared to have control- To the second, 
“That what has been acquired by any of the enumerated 
lawful means, among which, inheritance is one., is MH sub¬ 
ject of gift/ 1 that this supposes an acquisition in which na. 
other person is entitled to. participate, and not the case of an 
ancestral estate, in which the right of the father and son has 
been declared equal. To the third, “That a coheir may dm. 


pose of his own share of 


that his right 


' Sudder Dewanny Adawlut KepoHa, vol, i. page 2* 
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Of Proprietary Right. . 

to do so is admitted; but this does not include his right to 
alienate the shares of others. To the fourth, “ That although 
a father he forbidden to give away lands, yet if he never¬ 
theless do so, he merely sins, and the gift holds good," that 
the precept extends only to property over which the father 
has absolute authority, and cannot affect the law, which ex¬ 
pressly declares him to have no greater interest than his son 
in the 'ancestral estate. And to the fifth, “ That Raghunan- 
tiana in tli e D&yntatwa, restricting a father'from giving 
land;, to one of his sons, but clothes and ornaments only, is 
at variance with Jiviutamhana, whose doctrine he espouses, 
and w ho only says that a father acts blameably in so doing,” 
that no such variance in reality exists. In addition to the 
ova, it may be stated, that the suit in question was brought 

Ml 

fher 
been 

divided*. 
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The third case is that of Ramkoomar Nea.ee Bachesputee, 
verms Rishenkinker Tur k Bhoosutt, decided by the Sudder 
Dewaany AdawJut on the 24th of November 1812+. In 
that ease it was maintained, that the gift by a father of the 
whole ancestral estate to one son, to the prejudice of the rest, 
or even to a stranger, is a valid act, (although an immoral 
one,) according to the doctrine received in.Bengal. To refute 
the opinion declared by the pundits on that occasion, it i$ 
merely necessary to state the authorities quoted by them, 
which would have been more applicable to the maintenance 
oi the opposite doctrine. The following were the authorities 
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* 6e ® Appendix Hem. HU, Lair, page *37. 
t Sudder Dewaiuiy Adawlut Reports, vol. ii. 
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cited ; 


v* 


support, of the above 
nu cited in the Dayabhdg tij ; 
sons from kimseUVlrb will re, 












acquired wealth .f 2d, 

- 

u The father has ownership in gems, r>e 

iim l ' ™ 1 iijfliBMiSyfaMHHiMBBKiiiHHHMiliiiii • HP' Si 


ofhisOWM 

SESS! 


Mes, though inherited from the graiKlfalhcr, »»d ;$t re- 


covered by him, just as in his own ac 
power to distribute them upeqi 
intimates: £ The father is master of tUo * 
corals, arid of all (other moveable proper 


7 7 ' 


-i;- /wr V-' v ’" 
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the father uor the grandfather ijf so of the whole immove¬ 
able estate.’ Since the gmefiather is here mentioned, the < 


text must relate to his effects. By. again s 
after specifying ‘ gems/, pearls/ ike. .it is ’ 
the father has authority to make ..a ; ,gift or a 


lUM 
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disposition of all effects., other fhupjbud. .See, hut not of im- 
moveables, a covrody, and chattels, (L e, slavessince here 
also it is said * the whole/ this prohibition forbids the gift 
or other alienation of the whole, because (immoveable 
similar possessions are) means of supporting the family. For 
the maintenance of the family is an hidlspen^able. obligation, 
as Menu positively declares; ' The smppoiri; of persons who 
should be Tuaii)tamed, is the approved means of ^attaining; 
heaVen : but hell is the man's portion,.'if. they ’suffer/ There- 
fore (let 1 a master of a family) carefully main tain them. The 
prohibition is not against a donation or other transfer of a 
small part, not incompatible with the support of the family: 
for the insertion of the word * whole' would he unmeaning, (if 
the gift of even a small part ware forbidden.) The taxt of 
Yi\jnyaivcdcya cited in the Praymhchitia-tvwek: “ From 
the non-perforauvnee of acts which are enjoined, from the com¬ 
mission of acts which are declared to be criminal, and from 
not exercising a control over the passions.;' a man incur# pu- 
VOL. I. C 
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jowannjrchurn Burihoojea, vers'm 

.j „..awkt. ori the 27th of .Decsembcr / 

case it was ruled, that an unequal distribution 
er among his sons of ancestral mbioveablc 


and in valid, as is also the unequal digti i- 

• ' V 

acquired by the father, ana of moveable 
If made under the influence of a motive 
. tv to deprive a person, of the power to 
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able, ancestral, and acquired. Is such a gift valid, aceorcljj.it: 
to the law authorities current in -Bengal, or not? and if it be 
invalid, is it to be' set asMb .?” ■ " 1 ■. 

m m m 1111 M § its pH ' fill l| i i# —a 

The following answer, nnder the signatures at sne 10... 
Pundits above mentioned, was received to this reference :™ 
'* tf a father, whose elder son is' alive, make k gift to his 
younger, of all his aceprfcd property, moveable and immove¬ 
able, and of all the ancestral moveable* property, the gift is 
valid, but the donor acts sinfully. If during the lifetime, of 
an elder son, he make a gift to ins yoanger, of all the ances¬ 
tral immoveable property, such gift is. not valid. Hence, if 
it have been made, it must be set aside. The learned have 
.agreed that it icppst be set aside, because such a. gift is a for- 
fieri invalid j in as much as be (a father) cannot even make 
an unequal distribution among his sons of ancestral immove¬ 
able property; as he is not master of all ; as he is required 
by law, even against his own will, to make a-.distribution 
among bis sons of ancestral property not acquired by Mm- 
self.(L e, not recovered); as he is incompetent to distribute 
such property among his sons until the mother’s courses 
have ceased, lest a son subsequently born should be de¬ 
prived of his share ; and as, while he has children living, he 
has no authority over the ancestral property-. 
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own 

for 


lenu 


- in fact it was acquired by him/’ h\ this pass 
and Vishnu declaring that " he shall n»t„ tmh 
share it, because it was acquired by himself," se-em thereby 

will, in the case of hereditary wealth not acquired (that is, 
recoversd) by him. 7th. Dbyabkaga :--' v When the-mother 
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toroal grand father. Since other children cannot 
by her when her ■courses have ceased, partition s 
may then take place; .still, however, by the ©a 
father. But if the hereditary estate were divided wh 
continued to he capable of bearing children, those bur 
scqttenlly would be deprived of' subsistence ■ neithci 

that be right; for a'tcxt. expresses : “ They wb> 

, „ .__ ___ 




sipation of their, hereditary maintenance is censured;*' Ahi- 
crhhna- has interpreted " $ie dissipation of hereditary main- 
tcmeace*' to signify, the being deprived of a share in the an¬ 
cestral wealth. Ihvaihrnirnaya: —"If there be offspring, 
the parents have-no authority over the ancestral wealth ; and 
from the declaration of their having no- authority, my mi- 
authorized act committed by them is invalid.** Text of fij- 
nyanephivara, cited in the Meithatitki Let the judge 
declare void a sale without ownership , and a gift or pledge 
unauthorized by the owner.” The term withdht owner¬ 
ship,” intends ineornpeteney of disposal at pleasure. Text 
of Ndreda: — •“ That act which is done by a» infant, or by 
any person not possessing authority, must he considered as 
not done. The teamed in the law have so declared,” 


i have given the above opinion, together with the authori¬ 
ties cited in its. support, at full length, from its bring appa¬ 
rently the most satisfactory doctrine hitherto recorded on 
the subject. By declaring void any illegal alienation of the 
ancestral real property, it preserves the law from the impu¬ 
tation of being a dead letter, and protects the son from be¬ 
ing deprived by the caprice of the father, of that in which 
the law has repeatedly and expressly declared.them both to 



but in this, M well |s’ m most of the others, 
vyas never "touched upon, the parties hav~ 


ted- issue on qtybtitwm of fact. Upon the whole, 1 


.lade tBat the text of the D&yabKaga, which is the 


raised. on tliir question, can merely be held to confer a legal 
power of alienaUwg' property, wfae'rb r such •power is not ex- 
^ 7 ice»tmi pigsty‘t akin away’py some other text. Tims in Bengal, a 

mm my make an unequal distribution among his sons of 
Bt i )ioa- his personally acquired property, or of the ancestral move- 
able property; he chase, though ’.it has been enjomedf to a 
father ndt to distinguish one .von at a partition made in his life¬ 
time, uov on m j account, to exclude one • from participation 
without sufficient cau&s, yet," as it lias been declared in ano¬ 
ther place that the father .is master of all moveable property, 
and of h f is own acquisitiotisj, the xnaxim chat a fact cannot 
be altered by m hundred texts here applies to legalize a dis¬ 
regard of the injunction, there being texts declaratory of 
unlimited discretion, of equal, authority with those which 
condemn the practice.. In. other parts of India, where the 


* Sot; the chapter m Wills, page Si6 etpawim* 
1 Cuty&yima, cited hi Dig. voh it page 540. 
j Painyawaicya, Ibid, page 159, 










According to the Hindu law of in 
exists, all legitimate sous, Jiving ii 
their lather at the time of Ills death 
property, real and personal, uupes 
fonner times, the right pf pnmogeft 
tain, extent; bat (hat, with other u;>a 
in the present or Cali age*,. The ri 


. '* See the esse of Tallwur Sing'hji vemh f’ublwfm Mngh, Sadder'l>e- 
wamjy Adawlut Iteports, vol. iih page SOS, wherein a.claim of primoge¬ 
niture being preferred* it was determined that priority of birth doe b not 
entitle to a larger portion. There is another decision on record (vol 
ii. page 116.) of a caste in which there were eons by different wi vey., 
ami one party claimed that the estate should be distributed according 
to the number of wives, without reference to the nu mber of sorts borne 
by each, (a distribution' teekucally termed Pulmbhcw>) averring that 
such had boon the Koolackar, or iivimemorial u^,go of the family; but 
the Court determined that the distribution among them should lie made, - 
not with .reference to the mothers, but with reference to the member 
of sons ; being of opinion, that although, in eases of inheritance, Kbofo* 
char, or family usage, has the prescriptive force of law ; yet, to establish 
Koolactor, it is necessary that the usage have been ancient andluvan- 
able. See also the case of Bhyrooohuad Xt;u, versus Bussooinunee, vol 
l page 9j, and the case of Sheo Buksh Sibg> versa.-- the Heirs of Fut« 
VO lu I. "• . x> V, 
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slave girl takes with his legitimate brothers a half share ; and 
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where there are no sons (indiulitig sons’ sons and grandsons). 


re no sons .(iiidndihg sons’ sons and gran 
hot only, the.' son of a daughter, ho is considwd as a coheir, 
and.takes an.equal'.phare v '» ■ 

In default of sons, the grandsons inherit, in which case 

■ . ,.V . ^ 

they.take per stirpes, the sons, however numerous, of one 
son, taking no more than the sons, however few, of another son. 


In default of now and grandsons, the great-grandsons 
inheritf in which case they also take per stirpes, the sons, 
however numerous, of on© grandson, taking no more thaw 
the sons,, however few, of .anoth* 






grandson. They will 


take the shares to which their respective fathers woula 

' $}*' v * ' '• : ;/' "■ lr : f : ,/ vKp^ijjJ 


have l>ee*i entitled, had they survived. 
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tph Sing, vol. 1U page 5?05. ■ See also Elem. Bin. Law, App. page m&, 
Ik the succession to principalities and large landed possessions, long 
established Kwlavhar will have the effect of law, and convey the pro¬ 
perty to one son to the exclusion of the rest it has been stated by 
Mr# ColeWodke, ha a note to the Digest, (vol. ii. p«ge 1 10,) that the 
great possessions called xemindarees in official language, arc considered 
by niodem Hindu lawyers as tributary principalities, 
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widow. 


; and certainly'the law, m this 
i, admits of great 1 atitxlde of ia- 


and the other schools,, there is a difference of opinion aa to 
the circumstances tinder vdiich a m idow has a right to suc¬ 
ceed to the property of her deceased hisshand. By the law 
as current in Bengal, as has been already observed, she is 
entitled to succeed, whether the husband was living in a 
state of union with, or separation fror i, his breihreti. By 

from his brethren. So far, as to'the right of succession, the 
law is clear and indisputable, but toivbat she Saceceds is not 
so apparent. She has not an absolute proprietary right, 
neither can she, in strictness, be called even a tenant for life: 
for the' law provides liar successors, ami restricts her use of 

She cannot dispose of 


the property to very narrow limits, 
the smallest part, ;'except for necessi 
other objects particularly specified. It follows, then, that 
she can be considered in ao other light than as a holder in 
trust for certain uses; so.much so, that should she make 
waste, they who have the reversionary interest have dearly 
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ry of the khuu, guaiww. 

, of her husband’s relations. At 

uniting her power, a barrier is raised. 

: fesape improvidence and worldly in- 
‘on receives corroboration from the 
Is in the Benares .school, which may 
fountain and source of all Hindu law. By 
of that code, where the brother;.'- are uni led 
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BO part 'Vasts in the other heirs 
the death of all the widoWsu 

", W, 

Aecordiogta the doctrine of the Smriti 
is of great and p’araBiount authority ill the sou 
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the iromoveaiile estate, and the mot 
divided between them, 
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■ Bengal school, the .imxnarried daughter’is first entitled to the 
succession - if t here ixi an maiden <iaaghter r then the, daugh- 

» - - i-i \ , \ i , 

ter who has, ana the ciduf 
sue; are together entitled t 
either o.t them* the other 
cumstinces can the daughters, sdio are civner barren, or vru 
Ifltrw's destitute of shale issue, ns- the motors of datighters 
oirfy, inheritthevjirdpeity , - ;: ' : ' v,J -■■■.■„ ■■■.-•»■. ■..■■■ 

. V, v’ 1 ’' 1 ^ ' • •! > f \‘, )> 1 ? 



* A disthmfcion is made by in hk commentary, m tit* pdy+. 

ofihttyt,. In respect of annmrrif^ daughters. He fa of opinion f that;the 
daugltte# ; whn is not betrothed is first' entitled to the iniieritance, eh* 
irt her default tine daughter who fa betsolhad j but -tins doctriao is not 
concurred in by any-other authority : and the 1 author <rf the 
: ‘etf&figittfy httptfgasdfc as 







Of Inheritance . 

on Bat there is a difference in the Taw;, as it obtains in Beife- 
on this point, that school holding that a maiden is in the 
• ftrst instance entitled to the property ; failing her, that, the 
succession devolves on the married daughters who are indi¬ 
gent^ to the exclusion of the wealthy daughters; that* in 
default of indigent (laughters, .the wealthy daughters are 
competent to inherit; but no preference is given to a, daugh¬ 
ter who has or is likely to have male issue, over a daugh ter 
who is barrel*., or a childless'''widow. 

rfi - 1 •• y ) • ».. My ; ,'$!•,>) 1 ; i / ; >: 

^ I* i ;,Vi It•- M - ’If f 1 ' i x< 

jj*, According to the few of Mithila, an innnamed daughter 
is preferred to one who is married . fa’lmg her, married 
daughters are entitled to the inheritance -; but. there is no 
distinction made among the married daughters; and one who 
is married, and has or is likely to have issue, is not prefer¬ 
red tp ; one who is widowed and barren; nor k there any dis¬ 
tinction made between indigence and wealth. 

Amiv here It may here he mentioned, that the above rule of success 

!« family ja 

•idividei sion is applicable to Bengal in every possible case; but, 
elsewhere, only where the family is divided: for according 


Mithils 


* It. has been asserted by the author of the Elements of Hindu 
Law, page 1$1, that property, devolved on a daughter by inheritance 
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Imm 


i)as, iW'sm Dium townee, it, 


current 


lined; that 
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according to the Hindu law 

■ ' , 

death of a widow who Imc!.; laiiped her husband^ property 
her daughter will inherit) to the exclusion of her .husband's 
rother, if the daughter have or is likely to have mate, issue: 
■id on her death without: issue, her father’s brother will in¬ 
herit, to Uk: exclusion of . her husband** But a dtiripuH ea#e 
arose at Bombay^iay.oMng the daiightey's right, which de¬ 
serves notice; in this place. Of two widows, one. had. tw< 
son#, and the other a daughter. On the. death of the latte. 


s ? one had two 
.itter 

widows, it became a question who was to succeed to.her 
property, whether Iter daughter or the nval vvidowes sons. 
Various authorities were consulted. Mid they inclined to.the 
opinion, that the daughte*' ; wa«. not entitled to succeed as 
§ff in ..as niuch as property which had devolved on a widow,-, 
reverts at her death to her husband's heirs, among whom the 
daughter would have ranked, in default only of , her own 
brothers. 


23 


According to the law of Bengal and Benares, the daugh¬ 
ters sons inherit, in default of the qualified daughters; but the 
right of daughters' sons is not recognised by die Mithilfi 
school If there be sonsofmori: than one daughter, they take 
per capita, and not as the sons' sons"do per stirpesf If 


Of daughters 
son*. 


is classed by the southern authorities m StrMhun, and descends accord¬ 
ingly. The authority cited for this doctrine is to be found in that 
part of the MMi&hard treatmg of womans peculiar property, and con¬ 
sequently applies to the descent of that alone. I have aofc been able to 
meet with any other. 

*; Sadder Dewatmy Adawlut Exports, yol Ui. page SOS. 

t Elem. Hindu law, Appendix, p. 392 . 

t Tjtie sarijo author states, page ISO, that “ where such mm are xxu* 
merous, when they do take, they take per vlirpes, and »pt per capita. 
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succeeded to 


, i ' - . ,» i , 

■*Aen* according to tueJw oi \ 

iif 4A " ‘"1 ■ 


ami sistersc:r sisters' 
>s alone take 
exclusion 

of the sisters and sisters* *.sons* \ aniUfooe of several daughters, 
who had, as karriet! women, succeeded their father, die leaving 
sons, sisters,, or sisters” sons, according to the same law, the 
sisters exclude the sons; and if there' be no sister, the pro¬ 
perty will be equally shared by her sous and her si tiers’ sons. 
This cfistiiicti04> dels : noj^seem to prevail any where but in 
Bengal. The author of the Considerations on Hindu Law 
has stated the. Wllpwingciue : :-^ Ifthere.be three sisters who 
succeed jointly to their father^ .estate. A, B, and C, arid sup- 
posing A, to die childless, and .8 and C to survive her. Suppo¬ 
sing also B to have ope son, and C to have three sons, and sup¬ 
posing G to have died before A, and B to have survived 
her; it if agreed, that upon the death of A. her estate will go 
to B; but whether on the death of B, It shall go to 


° ■ 


But the reverse of this is proved by the.authority Cited in its favour. 
Dig, vol, iii. page 50 L Jiigannalki vhore lays down the following ride: 
fl Again, if daughters' sous he numerous, a distribution must be made. 
In that case, if there he t wo sons of one daughter, md three of another, 
five equal shares must be allotted: they 'shall not first divide the estate 
in two parts, and afterwards allot one share to each son/* This prin«. 
dplo was ijaaintaiaed also in the rase of Randhun Beift and others;, w, 
KishenkauiJfc Seiri and others, it being therein determined, that grand¬ 
sons by different mothers claiming their maternal grandfather’s. pro¬ 
perty, take capita, and not per.siirpf#* Judder Dewaiuay Adawlut 
Reports, vol iii. p* 100* 

* Conformably to this doctrine, a. ease which orgiaated ‘ in the ziltdh 
court of Bu<igpore> was decided by the Sudder Dewauny Ad a whit, on. 
the 19th of April l $520, in which it was detern>i.hkV^«« Reports, voljh r>< 
26,) that property inherited by.a daafgbtfr' ( ^e^ *i hef death to hereon 
or grandson, to the exclusi on oi her sister and .sifter a son. 







or be u 
I vexata 


bint and 

tills case, t apprehend, that if the pro • 


perty had devolved 6n the daaghters.ai the fijDjjje they were 
Maidens, then on C s death' -iiev property! wouhl go to her 
three sons, and not to her listers; but if they We’fe married 
at the lime/it would go to her sistersf and on the death 'of A, 
to Bj and on the death of B, her son arid the sons.of C would 
take per capita, ‘amt' this upon the general principle, that 
property which had devolved on a daughter h taken at her 
death by the heirs of her father, and not by the heirs of the 
er, arid the ’'lather's heirs, in this ease are. his 


tesrfc* sons, who'are entitled' to equal shared, '-'Under' no cir- 
oumstances can a daughter’s son’s son or other descendant, 
or her rlatighter or husband^ra&eriHmmediately.licom her the 
property which devolved on her at her father's death: such 
property, according'to the tenets of all the schools, will de¬ 
volve on her lather's next heir, and’wilt not go, as her &tri~ 
dkun, to her own heir. 

In default; of daughters’ sons,' the father inherit^ rccoi*- 
ding to the law us current in Bengal j but according to 
other • .schools^ the mother' succeeds to the exclusion of the 
father. 

In default of the father, the mother inherits. Her into- n S& 

\jt t.ue wo, 

rest, however, is not absolute, and is of a nature similar tlie ^* 
to that of the widow. ; In a case of property .. which had 
devolved on a mother by the decease cf her son, the law 


* Tim. Vah. in the Xid^abhuga^ Chap* xi. See. I. §& <j,$, • ii.--.8ee 
Case 5." Chap. Etght«%f'daughters, ifec. voh ii* 

+ The different opiniona on this point have been more tally stated hi 
the note to Case $4, Rights of Daughters, See* vol ii, 
f YOL. L 
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property devolving on a mother*. On her death, the pro¬ 
perty devolves on the heirs of her son, and not on her beirs. 

o. Tri default of father and mother, brothers inherit; first, 
the uterine associated brethren; next the * unassociated bre¬ 
thren. of the whole blood; thirdly , the associated brethren of 
the half blood; and fourthly, the unassociated brethren of 
the half blood. The aiyjye order supposes that.the deceas¬ 
ed had only uterine or only half brothers, and that they were 
either all united or all separated. But if a man die, leaving 
an uterine brother separated, and an half brother associated 
or reunited, these two will inherit the property in equal 
shares. Sisters are not enumerated in the order of heirs. 


+ Case of Musst, Bijia Dibio, v. fknapoorna P&ia, 5, D. A . Reports, 
1 . i. j). 161. ■ 






ter. In the case in question, -the deceased left two brothers 
.and a widow, and the widow succeeding, one of the brothers 
died during the time she held possession. The son of .the 
brother who so died claimed, on the death of the widow, to 
inherit together with his uncle, and the fallacy of the opinion 
which maintained the justice of his claim cpn-usted in suppo¬ 
sing, that on the death of the first brother the right of inheri¬ 
tance of his other two surviving brothers immediately ac¬ 
crued, and that the dormant right of the brotherwho died se¬ 
condly was transmitted-to his son. But, in point of fact, while 
the widow survived, neither brother had even ail inchoate 
right to inherit the property, and consequently the brother 
who died during $e*:.lifetime could not have wuiisnutied. to 
his son a right which never appertained to himself*. 


In default of brothers, their sons inherit in the same order ; 
but-in regard to their succession, there is this peculiarity, 
that, if a brother a sons, whose father died previously to the 
devolution of the property, claim by right of represeatatiou, 
they take per stirpes with their ancle, being in that case 

hen the succession 


Of the Wo< 
thdrs s-ona* 


grandsons inheriting w 
devolves on the hrdtlw 
per capita as daughters’ sons do. In the Subodhmi it is stated, 
that the succession cannot, under any circumstances, take 
plape'per capita, but this opinion is overruled. He maintains 
also, that daughters of brothers inherit. In this opinion he 
is joined by Nanda Fmidita, hut the doctrine is elsewhere 
universally rejected^. 


* Case of Roodercbunder Chovdhry, a. Sumbhoo Cliunder Cho.vdhrv. 
Sadder Dewanny Adawlut Reports, vol. iH. page lOsi. The saute doc¬ 
trine was mahDtaine^in tie case of Mirnt. Jyrauaee I>ibit>, Ram« 

iov Chowdhry. Ibid. 989. 

■ 

t See note to MitataMrd, page 348. 
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enumerate the Iroflier's grandson 
assig ns to the paternal grandmo 


Thus for; with the exceptions above noticed, the .several 
schools concur as to the order of iiiheritance; but they differ 
more'considerably■ -with respect to the remoter heirs, as will 
be noticed hereafter. 


In default of brothers graodsems, sisters sons inherit, ac* 
cording to the law of Bengal; but accordingdo other schools 
the paternal grandmother, ms-above stated, is ranked next to 
the brother's son, and the sister’s son also is' excluded from the 
enumerated heirs. This point of hw was established i n a case 
decided by the Sadder Ootvanny 4dawlu< > in which the suit be¬ 
ing for the lamledestate Oi a deceased Hind u, situated in Bengal, 
•by thesonof fei^isteragaipst the son of his paternal uncle, it 
was • ruled, that, according to the law of Bengal, the plaintiff 
would be heir, but according to the law ofMithil^ the defen- 
daht-f*. ' 


There is a difference of opinion among different writers of 
the .Bengal school as to the whole and half blood 


some mam- 


iL nwy w] •oosw'vya, However, no re-umon after separa¬ 
tion can take place with a grandson’s brother. Re-union can take 
place only with the three following relations: the father, One brother, 
and the paternal uncle. Viitiftmtfi, cited in the D&yabhdya, Chap* xl 
Sec. 1* §§ 30. 

f Case of Riijchunder Nhrain, v. Ooculclnmder Goh, S, IX A, Reports, 
vol, l page 43. See also Case 0 . p%e 12-5, vol, ih 






an uterine .sisterhs son excludes tho sort of a 


faining that 

sister of the half blood : but according to the most ap¬ 
proved authorities^ there should be no distinction. A sis¬ 
ter’s daughter is .no. whore enumerated in. the order ■ of 


son— Paternai grandIV i ther~~-Pator n al granditiothdr—Pater- 
nal uncle, his son and gram Ison—£&terual grandfa^hojp’j* 
daughter's son*—Paternal uncle’s daughter s son—Paternal 
great~grandiather-—Paternal great-g t anclinotlier—Patornal 
grandfather's brother, his sou and grandson—Paternal great- 
grandfather's daughter s son, and his or other's daughter s 
son. On failure of all these, the inheritance goes in the ma¬ 
ternal line to the maternal gramlfatherjp; the maternal uncle; 
his son and grandson, and daughter's son ; the maternal 
great-grandfather, his son, grandson, greut-grandson, and 
daughter’s son; and to the maternal great-groat-gr audhither, 
his sou, grandson, great-gi*andson> and daughter's son. In 
default of all these, the property go os i kin- 


** Nando, Iknditamd BakmhhaUa maintain, that the daughters also 
of sisters have a right of inheritance, but their opinion is uni versally 
rejected on this point. Bee note to Mitdcshard, page 848. See also 
a case reported in Appendix Mem. Hindu Law, page S 

t It hag been remarked by JagunnMha, ( page m, voL ill;) “ That 
the son of a sou's and of a grandson's daughter,and the son of a b rother s 
ami of a nephew’s daughter, and so forth, claim succession in the order 
of nroximitv, before the maternal grandfatherbut this opinion (fo$» 
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dred in the defending aftd ascending lino, as far as the four¬ 
teenth in degree ; then to the spiritual preceptor ; the pupil; 
the fellow student*; those beating the same family name ; 
thosje descended from the same patriarch; Brahmins learned 
in. die Vedas ; and lastly^ to the king, to whom, however, 
the property of a Brahmin can never escheat, but must be 




distributed among other Brahmins. 

\ > ■< mm m m ? 


The above order of succession, however, is by no means 
universally adhered to, even among the writers of the Bengal 
After the sister’^ son, Sricrudma Tarcdlancara , 


And accord- school Alter tl 

l^gto Sricmh- in his commentary m the Ddyabhdfja ? places.the paternal 
ancle of the whole blood; the paternal uncle of the half 
blood; the son of the paternal uncle of the whole blood ; 
the son of the paternal uncle of the half blood; their 
grandsons successively ; the paternal grandfather’s daugh¬ 
ter’s son; the paternal grandfather; the paternal grand- 
mother ; the paternal grandfather’s uterine brother; 
his half brother; their-Sons and grandsons successively; 
the paternal great-grandfatber’a daughters son; the Set- 
pindas ; the’ maternal uncle and the rest, who present ob¬ 
lations which the deceased wots bound to ofjfer ; the mother’s 
sister’s son ; the maternal uncle’s sons and grandsons; the 
grandson of the son’s son, and other descendants for three 
generations in succession; the offspring of the paternal 
grandfather’s grandfather, and other ancestors for three 
generations ; the Samanadacm ; and lastly, the spiritual 
c*r, &c. &c. 


'** See a Bombay case cited in Elem. H indu Law Appendix, page 287, 
in which it was determined, that a fellow hermit is heir to an ancho¬ 
ret; his pupil' to ah ascetic; and his preceptor to a professed student 
of theology. 
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The above cited four authorities are of tl 
in the province of Bengal; and where they differ, reliance 
may with safety be placed on the Diyaerammangraha of 
Sricri$htia\. It wilt be observed, however, thatallttaese au¬ 
thorities concur in the order of enumeration as far as the 
sister’s son, which -perhaps is all that will be requisite for 
practical purposes; and it would be but a waste of time to 
enter into anv disquisition as to ihc differences of opinion 
entertained by w riters of.inferior importance. 


iffl 

~~—- 


---— ---—-— -- 

* Among modern digests, the most remarkable are tho ilvddarna. 
imeiu, compiled by order of Mr. Hastings,-; rimhmramara, compil¬ 
ed®* *he request of Sir William Jones; and the Fk&dMting&mava, 
by Jaganndtha.-~-Cp}e\>rwke,’a Preface to Digest, page 23. 

t JaganncU/ia so far differs from the series here given, that he as¬ 
signs a place next to the maternal uncle's grandson to the maternal 
great-grandfather and the maternal great-great-grandfather and their 
descendants. He also is of opinion, that of the male descendants of 
the paternal grandfather and great-grandfather, those related by the 
whole blood should exclude those of the half blood. 

t See the opinion of Mr. Colebrooke, cited in Elem. Jflimlu law, 
Appemixj 261. 
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pnares, m default of 
fvuiow (mpP^M tlio 
te) succeeds 
eeified. But 
j«fand held in coparcenary, 

. 


the. widow, the maidendaughter inherits, in 
: married indigent daughter. In her default, 
arned wealthy daughter. Then the daughter's boh, but 
'vddachanara, lh# YkyAdart?in,ttc<!mi and Yivddachin- 


mi, trutjiqrities wiuoli are current krMitMla.do nui-enu- 
de the daughter's soil among the series of betas*. The 
■ "• ~a(jks next m the order of sucepasiftnf, and after her 


.a ih<p’corhmen.tm*y of BakmtbhoMa., ike daughter’s dough- 
[default of the d aught erV son ; but this is not the re- 
4 opinion:'%&d' ifr a ease. 4edded/by the court ofSudder Dewatifty 
rlufc, •accordihg 1 to the lav v of (Sudder fiemnny Adawlnt 

oris., vol. ii, p.» 21>0,) it .was determined; where two of four daugh- 
the.lifetime of their mother, arid one of them left a 
laughter sued her ayixts for a fourth ot the ^srpoviy 
3i> that there was no legal foundation for the 

fthn. 

' ' ''' v: 1 Jf P • . ’"■ . 

i The same eomrierdafcor soys, the father should inherit first, and then 
te. mother* JVmda Pandiia , the author of a oomrieofcwy oh the MU&e- 
rttity concurs in the opinkm of Balambhalta. Aoararca , another com¬ 


mentator, CanwJfaea'm, the author of the Fivudatandam, the authors of 


site* 


HohttndrtcA, Madana I&iUmy VyamMr$matffi\'hay Vivadadim - 
dried) Jtumdcura, and other authorities current in BenaJresy give the fa¬ 
ther the 'preference over the mother, and .limit Cavdhaw, Raglmnaidqna, 
and all other Bengal authorities adopt this doctrine;' but all the other 
Benares authorities follow the text of the MUdcshard, which assigns the 
preference to the mother, while Srimram^ltitohm that the father and 
mother inherit together, ' 






the father. Indefault of him; brother, of the whole blood 
succeed ; and in their default, those of the half blood* 

lu. their default, their sons inherit ^uedesJsivelyf; then the 
paternal grandmother^; next the paternal grandfather (the pa-v 
ternal uncle of the whole blood | of the half blood; their sons 
successively; the paternal great-grandmother^; the paternal 
grandfather, his son and grandson,, successively; the paternal 
great-grandfather's mother |J; his father, his brother, IvLs bro¬ 
ther's son. In default of all these, the 'Sapmdtfs in the same 
order as far as the seventh in degree, wliidi includes only 
ohe grade higher in the' order of ascent than the heirs above 
etuimerated. In default of jSapmdds? the Sarnanodaeas suc¬ 
ceed ; ami these include the above enumerated heirs m the 
same order as far as the fourteenth irk degree^. la default 
of the Sarndnadmas* the Bundkoosjw coguute succeed 
These kindred are of three descriptions; personal, paternal 
and maternal. The personal kindred are, the sons ot’ius own 
father's sister; the sons of his own mother*# sister, and the 
sons oif his own maternal uncle. The paternal kindred are. 


Matambfutitd is of opinion, that brothers and sisters' should--inherit' 
but this doctrine is riot received. 


together 

f And, according to HaiawbhaUa } brothers’ daughters, art# brother? 
'sons inherit together; but-neither is this opinion followed. 

X Sricara Achivjyu maintains, that the brothers' grandsons have a title 
to the succession in default of the brothers' sons; and this opinion ** 
also held by the author of the Vvvddachwulricd, but by no other autho¬ 
rity; and there k the same difference of opinion, as to the relative prio¬ 
rity of the grandmother, as has been noticed in the case of the father 
and mother. 

§ The same difference of opinion exists in this case also, 

|( And in this case. 

IF Tl^e term tifotntja (of gentiles) lias been defined tb-filgwify Sapiuda* 
mi ^amanoiiacas by J Bafatiiibatta, and in the & ubodhini, &e* 








er dance, 

Her mil aunt:,, the sons of his father's 
material aunt, and the sons of his father’s maternal uncle. 
His ifvvterual kindred are, the sons oi his mother's paternal 
aunt, the spns of his mother’# maternal aunt, and the sons of 
lus mother^, maternal imcle*. In default of them,, the Ach- 
arjya or spiritual preceptor, the pupil, fellow student in 
theology, learned Brahmins; and lastly, always excepting the 
property of Bmimvins, the estate escheats to the ruling power. 

The order of saccessio-.^^ i obtfdpS in MitlttiA corre- 
spends with w hat is . here laid dow n. In iho case of Gun- 
gadutt Jim, v. Sreeiiaraitt and Musst. Heelaiviitee, (Judder 
Dewanny -Adawtet Reports, vol, ii- page 1I>) it was deter¬ 
mined, 't}i&t according to the law as 'current in BJithilay 
claimants t o inlieritaiice, as far as the seventh (Saptndas) 
and even the fourteenth in descent ( Sam&mdacmj* in 
the' mate line from a'^corhynoti. ancestor, are prefer nine- to 
the cousiri by the mother’s side of the deceased proprietor ; 
that is Uv say, his mother's sister's son. Had the case in 
question being decided according to the law of Bengal, 
(which, the parties there residing, would have so happened; 
had it not been determined that a person settling in a fo¬ 
reign district shall not be depri v ed of the laws of his native 
district, provided he adhere to its customs and usages,) the 
mother's fcister^ son would have obtained the preference; 
tl$t iridividtt&l ranking, agreeably to the law of Bengal, be¬ 
tween the Sapindm and the Scmian&daw<% as was exempli- 


§ See, MiMcshmiy page-352, lit this aeries,., no provision dpp&ivs to 
have been made ioi the maternal relations in the ascending dme; hut 
Fachespytimtera in the Vi^dAachii^mbdli assigns) to/ * the maternal' uiiele 
and the rest/' fMatookdL ) a place in the order of succession next to 
the iS fammadaeat; and.. Mitramisw, in the Feeramitrodtiya , expresses 
his opinion, that as the maternal uncle's son inherits, he himself should 
he held to have the same right by analogy 
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which it was detethhiaed, according to an exposition di the 
Hindii I« ,s c,,,,,u i„ && tUi fc 4 „f « „„„«nW 

lerence. to lineal d^aeenaants ii’om a cottriiiou ancestor, fee- 
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y«nd the third i 
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The order 1 oi % smcdsskonj ogTCeafely to’the law a$ : mri'ent in 
the south of 
Benares. 


i»iife 


differ frowthat' of 


It. may be stated, aa a g^eml principlelaw,aa appli¬ 
cable to all the schools, that he with whom rests the .right- of 


performing .obsequies is entitled to preference iw the order 

;■." . ':' ; " >' ■ ■■" 7 ,' •; ■ 


ol' succ.cssiohy but there are exceptions to this rule; for 




T. The Bombay Reports, v ol. ii, page ill, exhibit ?i <ias^ doihonstnitlve 
of the sister’s right according to this doctrine., und in a au if: between two 
cousin? for the property of: their maternal uncle, it was held that nei¬ 
ther had any right during the lifetime of their uncle;* sister. There is 
another sknilar case in veh l page 71. But this admission of the sis¬ 
ter -seems peculiar to the doctrine followed on that side of India, Boo 
Colebrooke, cited in Appendix, jElemf Hindu Law, page 

byM'W0 : 'V 55 ‘'y: ■ ' / ' 
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;6 case of a widow dying and leaving a brother 
r }ier surviving; the daughter takes to the exelu- 
her, although the exequialceremomes must be 
performed by the latter 4 - passages of Hindu law 

which intimate that % succession to the estate and the right 
of performing obsequies go together, do not imply that the 
mere act of celebrating the funeral rites gives' a title tO' the -, 
succession ; but that tbo successor is bound to the due per- 
lornsance of the Just rites for the person whose wealth has 

-- 

** Elec*. 'Him 'Law, Apjjfc p. £45 and 8$1. 

V Note to 5.t>. A. Reports, vol. I, p. 9% 
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indu law, there are several sorts of this specie 
Mdht data as follows. Adhpoffnlca, or what wa& 

* '\ytMfoma, or what was given at the 
r what was fiven. in token of affect iota- 
>.r what was received frohi a mother, fa- 
fto'n ft shobfuK m&triwgto} u e; 

atisiying his first wifiy whip, 
gy or paraphcmai'ia. 
from affectionate 
'hat was received $i.mar* 
in return of her 
and the j Patio* 

i of .. 
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ffiSSSrai* 


jp eparalc Prop er ty. 

i may have acquired^ 
ioHy solas urc,or tmdiug* 
property, bat it does not constitute her 
‘er in their enumeration of the v arkms 

ivo, and others to three; but as the difference 
t or less oomprehensive classrifieation> it does 
partwkdar notice, The most - comprehensive 
rried womm's-pemimm, is given in the fofc; 
nib :—k -\j£hat trail-given before the nuptial 

; 'mi 

her 

as the sixfold separate 
if may-be here observed, 
&d according to the law 
cut of this peculiar spc- 


' // !• . . \ !> i ’ ^ ••:■. 

, her- marriage is- oin* 
her iitektlv ; but at the 
the daughter like 
mier or nor ukkber would be heir 
daughter/such daughter being a 


, , $n at the bridal procession,, what given 

*'Wf;>^£g received tram a mother, a 


B , ; ^yi i^Epgp > pp BW pB J .. ,.,. f jB Mpi < .» i jP 

It property left by an. unmarried woman, the heirs 
i ; W lather, and her mother successively; and 
kilins-- these, Iver mternal Rit&men in due order. 

e To. such property left by a married woman given to her at 
the time oflter miptials, the heirs are her daughters ; the 
. r0$m, as in the ordinary law of inheritance, ranking first. 










ami then the a»ame<l4a«ghter' 
barren and 'the widowed dang! 
cued as coheirs. In default: oi di 
the daughter’s sonf, the son’s 
male line, the son of a contempt 
fW in the male tin 


xgjjjiHfl 


great-grandso] 

seendants, supposing the marriage to nave. w?«n. wwHt«i':« 
according to any cf the five first fortusj, the husband_ suc¬ 
ceeds, and the brother. t)ie-mother, the father, i’at if cele¬ 
brated according to any of the thr^se \ tost ^©nsts§, the^broth^r. 

mother and father. In default of these, the heirs are succes¬ 
sively follows ly-Husbami’s younger brother, his younger 

sister's son, the brother’s sow, the son-in law, the father-in- 
law, the elder brother-in-law, the Sqpindas, the Suculym, 
the Sanumadot as. 

To such property left by a married woman given tcrtier by 
her father, but not at the time of . her nuptials, the heirs are 

' ; . ‘ _ 

r ’ ■ ,/■ ~■; • i ~ y ; ;.y-,J. : y .«• ;v~. ?; 

* It may here bo mentioned, that at. the death of a maiden oi 6e- 
trofcltecl daughter cm whom the inheritance had devolved, and. who pro¬ 
ved barren, or on the death of a widow who hud not given birth to u ,902i y 
the succession of the property which they had so inherited will devolve 
next on the sisters having and'likely to have male issue ; and in their 
default, on the barren and widowed daughters*. 

t According to 'Jimutamhana, the right of the daughter's son .is post¬ 
poned to that of the son of t he contemporary wife ; but ids opinion in 
tills respect is refuted by Sriorishm and other eminent authorities. 

- 

£ For am enumeration of these forms, see the chapter on Marriage* 

§ The justice of ihle order of succession does not at first sight seem 
obvious, at least as regards the Am/a marriage, where money hi ad¬ 
vanced by the faririfiy of itto bridegroom, and to wMcby therefore, Ifc 
would p^near equitable that it should revert on the death of the bride. 
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And if given 
to net by hev 
father. 





'ate Property. 

, a dtiugUeir who lta-s 
ier’s son, son’s son; 
th'e male line, life son 
bey great-gfaficlslon in 
re barren and life wi¬ 
ld flfen the iuc$0Mf)n 


mas 61 marriage. 




To such property left by 
to her by her father, and 1ft)t | 
miptmfe/the heirs are'm flie 
caption that the son amt unnfer 
andiiot swcc'cssiv^; airuMffet t 
daughter’s sou*. 


Tied woman not given 
to her at the time of her 
dr us above, with t he ex- 
aignter inherit together, 
*s soil is preferred to the 


ir father. 


fl may here be observed; that the Hindu law recogni¬ 
zes the absolute dominion of a married woman over her se¬ 
parate and • peculiar property, except laud given to her by 
her husband, of which she is at liberty to make any disposi¬ 
tion at •pleasure. He has nevertheless power to use the;wo- 
• ■■ • 

man’s peculmm, and consume it in case of distress; and she 
is subject to his control, even in regard to her separate and 


Power of a 
Vvom&n over 
her tiitidhun. 


But Raghmmidam holds, that in the case of 


married woman dy¬ 
ing without, issue, the husband alone lias a right to the property of Ms 
wife, bestowed on her by him after marriage ; Imt that the brother has in 
such case the prior right to any property which may have been given to 
her by her father am! mother. 

t The order above given is chiefly taken from tolebro uke’s transla¬ 
tion of the Dayabhdga, page 100. I do not find that the law in this par¬ 
ticular varies materially in the different' schools ; except that (as in the 
case of succession to ordinary property) a distinction is made by the 
law of Benares ami other school^ between wealthy and indigent 




Uj Ahudn'm, or Woman'& separate Property. 

daughters. There are aiao rainy otbe- nice distinctions and discrepnn- 
des ftf opinion, of which vho IbHowtog- tore specimens, and which it is un¬ 
important to notice at greater length in tjiis pine*. According to ,/i- 
nMtavahuna and the mass of Bengal authorities, the property of a deb 
oeas8tl w « ni »“ not receive.! at her -imptiafa, arm nefc.giyen to her by her 
father, goes to her sou ami to her unmarried daughters in equal por- 
tions, whether the latter have been betrothed or otherwise, Jaganndtiw. 
h of opinion, that the succession of a daughter who has been betrothed 
is barred by the claim of one who has not. been affianced, and that both 
cannot have ah equalright to inherit, with a brother, iiayhumd'iwi 
denies that, there U any text justifying the succession o f a betrothed 
daughter. The authors of . the rywiah^mru^Be'Jm, and VeenmiUro* 
Aipi distinctly state, that in default of a maiden daughter, a. married 
one whose -hsthand is living takes the inheritance with her brother,' 
According to the Miitktkard and other .ancient, authorities current in 
Benares, the brother? and sisters cannot, under any circumstances in¬ 
herit together; while Madluwd-Mrjya states, that sons and daughters 
• .nherit their vmotheris jwuimm together, Mf where it was derived 
from the family of the husbands; and raekeipati MuiMcUr0 t , bii ; 
% other hand, -contends that they inherit sinuiltandbusly hi every 
instance, excepting tha:: of property.received at nuptials, and given by 
parents, 'The conflicting doctrines in matters such as. the above, yf mi¬ 
nor moment, miglitlm iMirtftij^ed almost dd h.finIJtuw, 






!u<?*h as ' 1 ' ■ ^ 

f tovtJie'ilttg, 

partition itm their father of the patmiouy 
the grirndtather, though not a partition ot 
J 1 y the father himself. To the father's right Condition. 
Litton there is hut one condition annexed. 


.sad by a : step-tnotfeer.:.er 
•ami' obtain a partition 
inherited' from ; tfe 
wealth acquired 1, 
of making a par,i.-_... r .- Tj 

namely, that the mother bo past child hearing and this con¬ 
dition applies to ancestral immoveaWe property aloud: as 
to Ids self-acquired estate, whether it consist of moveable 
or immoveable property, and the ancestral, property of what¬ 
ever description which, may have been usurped by a strang¬ 
er, but recovered by- th.e .lather, his own consent is the only 
requisite to partition. But the law as current in. Beaarea 
md other schools, differs widely from that of Bengal ha 
■ ... • <i 2 
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ancestral es¬ 
tate demand- 
abie by sons 
according to 


even though file; i at her retain his woj 
though he be averse to partition'. 

ft* 

According to the, taw of Bengal,..the. 1 
unequal distribution of property acquit' 
sjvmy, as well m- oi moveable nncestral p 


^ tiit? 

n * al - , 


ty, !«rui of pro- 

t l\e makes be uneqatftl, or should lie without just 
uk ai\y one of ]mthe act is valid though 

B lhe lii quisiticin of wbfafe his sons may have 
uch property the ^ons are entitled • to ocpial 
athermay retain a double shave of it, as 
•cquialtious•made by bis sons, ■ 


iiiilpin ■ HE 

'i'lie law oi tenures, on Hie other prohibits any un¬ 
equal distribution by the father of '.ancestral property of 
whatever de^jehp.tioii, ..as well as of imiuqyt able property ae- 
AntlBmmts. quired by himsolf,. At a .distribution of his own personal 

cannot, according to the same law, re- 
serve more tliai? two shares for himself; and as the maxim 

of factvm valet do$$. not apply in that school, any unequal 

■ 

distribution of real property in ust be considered as not only 
sinful, but illegal*}-. 


*• Mitac* 0 i. iv Sec. 2 . §§ 7 . 

+ Though as the fattier is not precluded from rUJjfering of moveables 
at his discretion, a gift of such property to one son should not be deem¬ 
ed invalid. Cotebroofce, 'cited in Eiem. ftia. Law, App, p.'S ; and as to 
'the 'father's'' lneompeteucy to dispose of immoveable property, though 
acquired by himself, see Ibid. p/tf. 






n rU - v ■ 4'fo 

_ _ v at■great r^^gtii 

the author of the Consideration,*< on Hindu Haw, m the ■• ■• « 
i)(ter on gifts and unequal /tUstribution; and though he 
,. v .(fesses it fo be one of& most perplexing nathirA ftomtbe 
variety of opposite decisions to which it has given rise, yet 
he inclines to (he opinion, that gift the entire an¬ 

cestral immoveablepruportytooiic son, to the exclusion ot the 
rest, is sinful, butneverlhetes valid, if made. It xnasthe 
recollected, th&the was treating of the lawasdbtfeht inBen- 
mlj amt not elsewhere. My reasons for arriv ing it an 

, been tst hi A l 

rontewl has been established by the latest decision.. founded 


'herelore, since it is dkniitv] tot n gift' 


other transfer. 1 There ic M^jWjM lIipil llP 
or sale sh-auW ho midc, the precept is infringed by making 
one • bnt the/gift or transfer is not null, for a fact cannot Do 


1 \f4.*0 j MU*- K/-*V. ",*jj .- 

altered ,bv a-hundred tests/” Now it" thesO passages are te 

1 , S' » iiit >■**_, 


Argruittent; 


be taken in a general sense; if they are to %$.held to ha ve the ^!S*^a*uuo» 
effect of legalising or at }@st reiitlering valid all acts com- j" “f aUl 


ill 


mitted hi direct opposition to the law, they must have tin 
effect of superseding'ail law ; and it would be better at bbfce 
to pronounce tbivse texts aloW to be the guide for 'mi judi¬ 
cial decision)). The example adduced % the coiumeirtaior 
to illustrate 'these texts, clearly him a s the spirit in which this 
unmeaning, though mischievous dogma was delivered; he 
declares, that a fact cannot, be altered by a hundred tests,, 
in the same manner as the murder of a Brahmin, t-.im.tgn in 
the highest degree criminal ; and unlawful, having been 
perpetrated, there Is no remedy, or in other words,-that 




Brahmir: cannot' he brought 
Phe illustration might be apposite, if there were ao 
hingas retribution, and if tile law did not exact all possi¬ 
ble amends for the injury inflicted. But what venders this 
conclusion-’ less disputable in, that the texts of \ydsa in 
jueStion occur in the chapter of the Dayabhaga which treats 
jf self-acquisitions, andlias no reference to ancestral proper * 
i y. If any additional proof be wanting of the father's incoin- 
potency to dispose of ancestral real property by an unequal 
partition, or to do any othea act with respect to it which might 
be prejudicial to the interests of his son, I would merely refer 
lo the provision contained in Chap. in. Sect. 7, $$ 10. of the 
translation of the extract from the Mitaenbara relative to ju¬ 
dicial proceedings. The rule is in the following terms;. 
“ The- ownership of father and son is the same in laud 
which was acquired,by his father,” See. Frbin this text it 
appears, that in the case ofland acquired by the grandfather, 
the ownership of father and son is equal; and therefore, if the 
father make away with the immoveable property so acquir ¬ 
ed by the grandfather: and if the son has recourse to a court 
of justice, a judicial proceeding will be entertained between 
the father and son* The passage occurs in a dissertation as 
to who are lit parties in judicial proceedings; and although the 
indecorum of a contest wherein the father mid son are litigant 
parties lias been expressly recognized, yet, at the same time, 
the rights of the son are declared to be of so inviolable a 
nature, that an action by him for the maintenance of them 
Wifi fie against. -r, and that it is better there should 

he a breach of moral decorum, than a violation of legal right. 


again. 

such 


unci 


lion as to the extent to which an •« 
made by a father m the province of 
held, has been discussed also in 

. decided by the court of Suddev De wanny 





oh any coHsti'uctioa oi’ that law, by «<«««< 


vw hmj, vra,u U n».va .. "T”' * \ ; 

larjamMtha, m Ms B%esfc. maintains an opinion opposite to 
this, and lays it down, that if a ..father, infringing the lavs 

. , . . c 1.1... 



.•rer 


or oilier tisB<!iPaliiy ingraotiye..: 
andbe cwrrec^ it must i»e iiifered 

.ol such property.;-but, the reverse, of dliridpnirii^. tys 

been established by the mass of imthoritics cited . in the case 
above aHtided to. 



the father4»d if none have been retained, the other *om 
are - bo’iiBd to contribute; ..to a isharo out .o(. then jku tiottb. ^ 
According, to Jmufmmkam, Haghvtmndma, &ricrw/ma , 


and opfer Bengal authors, wbe** partition i| made by a 


father, a share equal to. that of a sob ijriqst fur given, to die 
childless wife, not to her who has 'male issue. But the doc- 
trine' iakl down by Ha:Hndlh<^ fet ti*$t d tlie father reserv e 
two or more, share#, no' share need be assigned to the wiv es. 


'* For the. whole of the Judder Xtewaiu*y Ajlairiut Re^ 

ports, voi n, page 214 
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JayanmUhfi 
OTcrral^..' ■ 


' Right oi" 
aOn horn after 
partifckm. 


Childless 
.wives entitled, 
to share a<> 
oor&ing i;o Ben »< 
gni nit thorifciey. 


Opinion of 
liuiiniiiha, 








" fyrnrmim, 
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because their maintenance may be 
VMddtm* fidn reserved. It is also laid dew r 

that aw equal. 'share to a wife is ore 

■ .. , ■' /•, : . ... . 


their maintenance may be supplied out of the pot- 
so laid (lown in the Yiv&d&rnavtitwtu » 
rdaioed, in a oa.se where the 
i ftjtVef 
f v he 

™ u **«« - “« *%*** »'»" 1 .«•» r re ~ 

served by himself, as much as may amount to the average 


•share of a son*' These shares to wives are allotted: only in 


smwicr u.i 

■ Aft 

‘T f 

; to some < 


no property having been given to them, .According 
iu wmp authorities if she Uad received property disc where, 
a moiety of a son’s share should be alloth die them ; but ac¬ 


cording* toother authorities, the diffei eviCc should be made up 
to them between what- they 'have received 1 arid a son's share. 


ii,.., 

flSSA.u 


|w|l 


The doctrine maintained by Juqutm&tJm is, that if the wife 
Rule where has received, from any quarter,, wealth which would have de~ 
lecjved pro- volvecl■ ultimately.on her hwabarid, such w ealth should be in- 

perty. chided in the calculation other allotment ; hut if she receiv¬ 

ed the property/ from her own father or other relative., or from 


the maternal ihic le or other collateral kinsman of her husband, 
it should ' not be inoldded. her husband not having any iarife- 
•resUhemn. 


nar.es, arid elsewhere. 



j to whom peculiar 
>y their .hushand or .fedWr-dru 
r law, must, be made participants of shares, equal to those of 
sons ' But if separate property had been given, the same 
authority subsequently directs the allotment of half a share $ 
“ or if any had been giveri, let him assign the half/* Ac¬ 
cording to MeM^vdekdrjf/a,, if the father by fits own 
free will make his sons equal participants, he ought 
to make his wives, to whom no separate properly has 


3i'Zww 



but if such property has been presented to ner, 
ty should be given. Cumulacara, the author ol the Vwdda- 
tandava, declares generally, that whether the fatliei be 
living or dead, his wives ore respectively entitled to a sou’/ 
portion. But Sulapani, in the Di-paatika, maintains, that 
if the father make an equal partition among his sons by his 
own choice, he mast give equal shares to such ot his wives 
only as have no male issue :• and Mdayuclka also lays .t 
down, that wives who have no sons are here intended. 


aud gives some trifle to Ins ftous, or take# a 
• for him seif, the husband mu,st give so.much 
wives out of his own share alone i accordingly, 
delivery of shares to .wives is only ordained 
:t 38 an equal partition ” The sum of the above 
;ems to be, that in the case of an. equal partition 
rther among Ids sons, his wives who are des- 
le issue take equal portions ”, that, yfbere Jhe 
n> e portion for himself, his wives are not enli- 
pecific share/ but must be maintained by him; 
3 re unequal shares are given, logons, the average 
> of (he sons should be taken for the purpose of 
the allotments of the waves. The some rules 


Sum o r the 
Arguments* 


the death, natural or civjl, ot their pa- 
are competent to come to a partition 
of the property, moveable and inimove- 
acquired; and, according to the law as 
ivince of Bengal, the widow is not only 
ii undivided estate with the brethren of. 



Of Partiiio: 


af ter her decease*. Partition may he made also while the mo¬ 
ther survives, This rule, though at variance with; the doc¬ 
trine oi‘ J'imutavakmw, has nevertheless been maintained 
by more modem authorities, and is universally observed in 
practice f* 


Nephews whose fathers are dead, are entitled, as far as 
the fourth in descent, to participate equally-' with the bre¬ 
thren. These take per stirpes, and any one of the co* 
parcener* may insist on th» partition of his sliare|. 

Bar, m all such cases, to each of the father’s wives who is 
a mother, must be assigned a share equal to tha|, of a son, 
mui to the childless .wives a sufficient maintenance ; but ac¬ 
cording to the Miidcskard and other works current in Be¬ 
nares and the southern provinces, childless wives are also 
entitled to shares, the terns mofa being interpreted to 
signify both mother and step-mother. The Smrziic/tandri- 
ca is the only authority which, altogether .excludes a mother 
from the right of participation. To the unmarried daugh- 


Of mothers 

mm daughter*# 

: ' 


m See note to the case of Bltyrooehund JRai, % lfogsoothunee, Sadder 
Dewanny Adawlut Reports, vul. I p. #8, and case of NeeJkaunt Rai, 
v* Munee Chowdraia, Ibid.. also case of Rani Bhewarn Dibia ond m« 
other, w. Kanee Sooruimujieo, Ibid ,p. 12$. The reverse is the case, 
according to the law of Bewaxes Bee the case of Duljeet Singh, v* 
Sheoniiiupok Singh, Ibid. $9. 
t Dig, S, 78 . ■ . 

t O^y&ynna, cited in Dig. $*• 7 ; and sm Elem« Hindu Lew, Appon* 

dlXy 9*9%, 

.§ Ibid.BS, and 97. 
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re is one son and 
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words, supposing 
,e should be made 
i made into four. 

■H11 I ■ I ■■(■■ii-ifttita-eWtw® 

sons and one daughter, the estate should be made into three 
parts, and one of these three parts made into four. Ihe 
daughter takes one of these fourths, or a twelfth. If there 
be one son and two daughters, the estate should he liiade 
into three parts, and two of those three parts made into tour. 
The daughters take each one of these fourths' . But according 
to the best authorities, these proportions are not universally 
assignable; for where rhe estate is either too small to 

■, or too large 


into two parts, and one of the 
The daughter takes one of tin 


to ren 


eC” 


lebration of the nuptials, the sistei 'titled to so much 

only as may suffice to defray the expenses of the marriage 
ceremony. In tine, this provision for the sisters, intend¬ 
ed to uphold the general respectability of the family, is 
accorded rather as a matter of indulgence, than prescribed 
as a matter of rightf. 


Any .improvement to joint property effected by brie of the 
brethren, does not confer on him a title to a greater share ]:; 
but an acquisition made by one, by means of his own u»~ 


* Mit- on Inh. Chap. i. j§§ f. 


t .1 


siderations on Hindu Law, page 103 et seq. The inconsistency of the 
rules has been pointed out; but the same conclusion is arrived at, 
namely, that the sister’s is a claim rather than a right See the'.pi¬ 
nion of Mr. Sutherland, cited in Klein. Him Law, App. p. 301, which 
is to the same effect; and of Mr. Colebrooke, Ibid. p. U1 and 385. 

| Mitao. Chap. i. Sec. 3, |§ 4; and Case 15, vol, it Chap. Effects 
liable and not liable to Partition, (note.) 

H 2 
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Sisters inter, 
cats uiutetined* 






assisted and 


;r» according 
re on na . ti- 


Share of the lion, 
acquirer. 


Iut> that where an estate is acquired by one of four bro¬ 
thers living together,. .either -with aid from joint funds, or 
•with personal aid. from the brothers, two fifths should be 
given to the acquirer, and one fifth, to. each of the other 
four** But according to the law as current in Benares, 
the (act of one brother's having contributed personal labour 
while no exertion was made by the ot her, is not a ground of 
distinction. If the jpatrim.onial stock was used, all the bre¬ 
thren share alik ef If the joint stock have not been used$> 
ho by whose sole labour tha';-.;acquisition has been made is 
alone entitled-to the benefit of it§. A nd where property has 
Tpeen acquired without aid from.joint funds, by the exclusive 
industry of one member of m imdiyided family, others of the 
^ame family.^altbough they were at the t ime living in coparce¬ 
nary with him, have no right to participate in his acquisition!!. 


According to 
the law of .Be¬ 
nares. 


|j Kaleepershaud Kai and others, v, Digumber Rai and others, vot 
5i« p« 237. 

IF Sancha, cited in. Ibid. 365; and Eleni. Him Law, App. p. 313- 
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ruled, that if laud# are acquire 
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brother, and partly by the capital of another, each is entitle 

to half a share; and that if they were acquired by the joint la¬ 
bour and capita! of one, and by the labour only of the other, 
two thirds should belong to the former, and one-third to the 
latter; but this provision seems rather to be founded on a 
principle of equity than any specific rule of Hindu Jaw* *, 
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;sents received at nuptials, as well as the acquisitions of 
suing and valour, are, generally .speaking, not claimable 
by the brethren on partition; and there are some things not 
subject to the ordinary law of partition: but for a more Properly nor. 

detailed account of indivisible and specially partible, the * ”{^ ttopar * 
reader is referred to the translation of Jugnnn&tha’s Digest, 
vol.iii. page 382 et seq. and to the chapter in voS. ii. t reating 
of effects liable and not. liable to partition. According to 
the more correct opinion, where there is an undivided residue, 
it is not. subject to the ordinary rules of partition of joint 
property : in other words, if at a general partition any part, 
of the property was left joint, the widow of a deceased bro¬ 
ther will not participate, notwithstanding the separation, but 
such undivided residue will go exclusively to the brother}-. 

Partition may be made without having recourse to writ¬ 
ing or other formality; and in the event of its being dispu¬ 
ted at any subsequent period, the fact may be ascertained by 
circumstantial evidence. It cannot always be inferred from 
the manner in which the brethren live, as they may reside 
apparently in a state of union, and yet, in matters of proper- Evidence of 

ty, each maybe separate; while, on the other hand, they partition. 

————---* -w^ 

* Case of Koahul Chulcrawutee, it. Kadhanauth, S. X>. A. Reports, 
vol, i page 336. 

t Elem.' II in, Lair, App, 




live proofs to which recourse may foe had, in a 
ouse of uncertainty, to determine whether a family be united 
or separate in regard to acquisitions and property*. The 
only criterion seems to consist in their entering into distinct 
contracts, in their becoming sureties one for the other, or 
in their separat e performance of other similar acts, which 
tend to show, that they have no dependanee on or connexion 
with each othcrf. In cugp of an undivided Hindu fami¬ 
ly, the court of Sadder Dewanny Adawiut were of opinion 
that their acquisitions should be presumed to have been joint 
till proved otherwise, the onus proftandi resting with the 
party claiming exclusive right t ; and, in another case, a 
member of a Hindu family, among whom there had been no 
formal articles of separation, hut who, as well as his father, 
messed separately from the rest, and had no share of their 
profits and loss in trade, though he had occasionally been 
employed by them, and had recei ved supplies for his private 
expenses, was presumed to be separate, and not allowed a 
share of the acquisition made by others of the family §. The 
law is particularly careful of the rights of those who may be 


! 


boro subsequent to a partition made by the father. With 
respect to ancestral property, it is not likely that the just 




* note to Sudder Bcwaniiy Adaivilut Reports, vpl. i. page 36*. 

t Dig. 3. ‘hlh: and see case#, Chap, of B vide??, eo of Partition; also 

Cokbrooke, cited in Appendix Elem, Hindu Law, page 3 25 et aeq. 

.. . •. ,• ■ 

t Cm of.QourchunderRaiaad others, v. Humofacbunder Rai and 


others S. D. A. Reports, voL iv. page 162* 
§ Rajkishor Rai 
.Reports, voL i. 13. 


; ’ ■ 

§ Rajkisiior Rai and others, v. the widow of Santoo Das, S. I), A- 









claims of any of the heirs. cart be defeated, a.s tlie la w pro¬ 
hibits partition so long ns the mother is capable of bearing, 
issue; but to guard against the possibility of such an occur- 
mice, it is provided, that the father shall retain. two' shares* 
to which shares, if a son be subsequent!} born/lie is exclu¬ 
sively entitled. There is another provision also which forms 
an effectual safeguard against . the deftfcittitioxi of children 
bom subsequently to a partition, which consists in the fa¬ 
ther's right of resumption, in case of necessity, of the prow 
party which he may have distributed among his sons*. 
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On the subject of. marriage.it may be pre 

not often constituted a mutter of litigation in the civ 
from the circumstance, that; points connected with 
appear to have been'referred to the Hindu law officers. Dis¬ 
putes connected with this topic, as well as, those relating to 
matters of caste generally, are, for the most part, adjusted 
by reference to private arbitration. It is otherwise hi the 
provinces subject to the presidencies of Madras and Bom¬ 
bay, .where many matrimonial, disagreements and questions 
relative to caste have been . submitted to the adjudication, 
of the established European courts*. As, however, ques¬ 
tions relative to marriage are among those which the Com¬ 
pany’s courts are, by law, called upon to decide, it may 
not be amiss to cite some of the fundamental rules connected 
with the institution. 



Marriage, among the Hindus, is not merely a civil contract, 
but a sacrament; forming the last of the ceremonies prescribe 


**' See Appendix Elements Hindu Law, page 532 et pafedm, aiad Bom¬ 
bay Reports, pages VI, 35, 303, 370, 379, and 389, vol. L and pages 
108, 323, Mi, 4T3,.676> atnj 884, vol u. 





* Digest, vol. m.page 104. 

A Ibid. a. page 400. 

J Ibid, page 481; and for ok account of ceremonie 
marriage, see As. lies. vol. rii. page 288; also Ward 
rol. i. page 130 efc seq. 

§ But a widow who, from a wish to hear .-hi%en, 
ceased husband by marrying again, brings disgrace « 
below, and shall be extduded from the seat of her lord, 
in Dig. page 463, vol. ii, 

jj Mem, Chap. iii. §§ Ig. 
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lows that a plurality of wives of t! 
but the inference appears by no 
lice is admitted by the i 

nothing is more common, especi 
highest caste of Brahmins. ,^-y. 


to the expenses of his second marriage, provicU 
not received myStridhun, or make if up to her, i 
but .lie is not required, in any. case, to.assign n 
third of Ids property. In all cases, and for wha 
a wife may have been deserted, she is entitled t 
maintenance. In the Mitdcshara, a distinct)* 

Where a second wife is married, there being a le|!p 
to the drat, she is entitled to a sura equalto tl 
incurred in the second marriage; but, where a> 
whatever exists to the first wife, a third of tbo bus 
petty should be given as a compensation*. But 
practice, a husband considers it quite sufficient tc 
superseded wife by providing '.her'with, toad aud; 

There are eight forma 6? marriage < The BramuJi, Bairn, 
Arsha, Brajapatya, Astir a, Gandkarm, M desham, and 
Bmmcha* : 


v^uiSckai 
is; made. 




* Ydjnyawakya, cited in Dig* vo-L ii. page 4.30 ; and see a case to this- 
affect stated, ©an- Bin. Law, App.. p. &h 
' • J*2 . 






The fifth form is peculiar to Vaishjas and ttudras. It is 
reprobated, on the principle .'of ite being': a mercenary con¬ 
tract, consented to by the father of the girl for a pecuniary 
consideration. The sixth and seventh, forms are peculiar to 
the military tribe, where the union is. founded either on re¬ 
ciprocal affection or the, right: of conquest And the eighth 
or last is reprobated for alluding 1 accomplished by-means 
of fraud and€ircumventioii Jf . 


Tlio 'most usual form of marriage is that of the Brahrna f 
which is completed ’ when the damsel is given by lfor fa¬ 
ther, wfet? he has decked her, as elegantly as he can, to the 
bridegroom whom he.has itiv'ited> J ’ the nuptials of course be¬ 
ing •'celebrated with the usual ceremonies, The next species 
of marriage most usually practised is that of the Asura, 
where a pectuiiary/consirleraffon is received by the father ; 
and I aim given to understand that marriages by the Pair 
saaha mode arc not uncommon; and that young women, who 
from their wealth or beauty .may be desirable objects, are, 
not unlrequently, inveigled by artifice into matrimony; the 
forms of which once gone through, the contract u not dis¬ 
soluble on any plea of fraud, or even of forced-. 


* Digest, vol. iii. page 60S. 

i This is not the only instance in which fraud is legalized by the 
Hindu, law. bat law sets aside gifts or promises xnade for the pur¬ 
pose of delusion, though this is fraud on the side of the person who 
practises the imposition, and can cuttle him to no relief The same 
law allows to the creditor alien upon a deposit or commodate in his hands 
for the recovery of Im due from the debtor who so entrusts any Article 
to him; and even permits the practice of trick and artifice, to obtain 
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/ or maternal ancestors witlnn the 
^||;,(Clcgre^ by ber Jcmily name to 

~ u - llA ~ i,„ i'— "*-- m tnau 



\ 


, civil' offence, unci .an ac~ 


(isliana will not lie against 
lent cause for the wile to 


.*’ This form of marriage is declared to lie peculiar to the military 
tribe. May not the indulgence have originated in principles' similar to 
those by which, according both to the civil and English law, soldier? aro 
permitted to make iiimcupatiYO mils,..and to dispose of their property 
without those forms which the law requires in other oases?—BJ. Comm* 
vol. L page 417, 

t On this principle the law officers of the Sadder Dewanny Adawiut 
declared legal a marriage contracted in Cuttack, not very long ago, m 
a case where the parties had cohabited for some time, and the man sig* 
nificd his intention by placing a garland of flowers round the neck 
the woman. See also Ekm. Hi.fr. Law, App. p v l9&. 

Colebrooke, cited Ekm. IIin. LawjApp.p, 33. So also our Uegula- 
Uobb, following the Moohummudau law in this particular, treat the 










Of Marriaye. 

desert the husband, and there are not ,irany predicaments in 
which such an act on her part is justifiable. Insanity, impo¬ 
tence, and degradation., are, perhaps, the only circunistances 
under which her desertion of 'her husband would not bo con¬ 
sidered as a punishable offence*. A married woman has no 
power to contract, and any contract entered into by her, 
will neither be binding on herself nor on her husband, un¬ 
less the .subject of the contract be her own peculiar proper¬ 
ty, or unless she have been entrusted with tfp management 
of her husband’s affairs; or mViess die contract may have 
been requisite to her obtaining the neco.ss.anes of lile-j*. 


e m a erinie.agmriBt'sodetyi and not against the individual, but 
:squire that the husband shall stand forward, to prosecute. There 
:ase cited by'fche author of ,,th0 Eiera. Him Law, (App. p; 34.) in 

' the that tise rtdiiltem* was liable for ifo money 

‘ , 

ded by the injured husband in contracting a second'marriage; but 
ra& considered to be rather an. equitable opinion, than founded on 


press 


* -Menu, cited in Digest, vol. 'ii. page 0$> 
t Culebrooke,'OhL and Con. Part 1 Book i 


ii. ,§§ 5.7 and $8, 
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The etymology of the 
dearly evinces the neces 
himself bound to perpetuate I 
(trayate) delivers his father t 

was, therefore, called putra fry Brahma himself V’ Again: 
“ A son of any description should he anxiously adopted by 
one who has no male issue., for the sake of the funeral cake, 
water, and solemn rites, and for the celebrity of his namef * 
Under tins feeling, it was natural to resort to the expedient 
of adoption. Twelve sorts of sons have accordingly been 
enumerated by Menu. * The son begotten by a man himself 
in lawf ul wedlock ; the son of his wife, begotten m the man- 
mer before described; a son given to him; a son made or 
adopted; a son of concealed birth, or whose real father 
cannot be known ; and a son rejected by his natural parents ; 
are the six kinsmen and heirs. The son of a young woman 
unmarried\ the son of a pregnant bride, a son bought, a son 
by ft twi<;e married woman, a son self-given, and a son ’ 
Suclra, are the six kinsmen, but. not heirs to collaterr' 

* Institutes of Menu, Chup, iju §§ J.3$> 

t SmrUi) quoted in the lleittikura : tn% m tha language of Statius, 
w Orbit as mnifugienda nmu OrUtm nutk tumutatu Jktu” 

J Institutes of Menu, Oiap. ix* §§ 169 and 1(>0» 


i V) 

T ’ ■ '■ 


\wmw. 




In treating of the miscellaneous customs of Greece, the 
author of the Antiqiuties* observes as follows r — 1u Adopted 
c hildren were called vcu8i$fyrd\ or ucnroi^nn, and were invested j 
in all the privileges and rights of, and obliged to perform all the 
duties belonging to, such as were begotten by their fathers : 
and .being thus provided for m another family, they ceased 
to have any claim of inheritance and kindred in the family 
which they haveJeft. unless, tWydlrst renounced their, adop¬ 
tion, which the la# a. of Solon- allowed them wot to do, ex~ 
dept they had first begotten children to bear the name of the 
• person who had adopted them, thus providing against the 
ruin of families, which would have been extinguished by the 
>f. those -who wore adopted to preserve them... If the 
adopted person died without children, the inheritance, could 
not be aliened from th© : .fami}y. into which they were adopt¬ 
ed, but retnrej# to the '.relations of the persons who bad adopt¬ 
ed them. The Athenians are by some thought to have for¬ 
bidden anyn||n. to ,i.rmrry N hfte,r. he, had adopted a; son, with¬ 
out leave from the magistrate ;; and there is an instance in 
Tytzm's Chiliads of one LeogoruS, who being ill used by 
Aftdocides the oratory who was his adopted son, desired 
leave to marry. However, it is certain that some mdn mar r 
after they had adopted sons; and if they begot legiti- 
Children, their estates were equally shared between 
se begotten .and adopted..*’ 

The whore, or nearly the whole,, of the provisions above 
cited, are strictly applicable to (he system of adoption as it 
prevails among the Hindus at this day. Bat the remrnci- 
f ation of adoption is c thing: unheard of in these provinces, 
and unsanctioned by law under any circumstances. There 
is no cypress text declaring illegal a renunciation of acbp- 
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:i :$ftrivin0x8; perfiap's, ■ adaption in tins' for; 
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*e*; !mi. agreeably to a" text of Vi'ikas*- 
)nil usage legalises anypractice^:. Some of the 
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itely disposed, is eojisMerod as a 
njirnma by pouring water, 
ads or adopted, whom a 
>y’ being equal in clapp, 
s?d with the merit of perK 
den and wit!.?, the sm of 
•are ••many oditllitkin^ besides these. 


Datiacct form 
of adoption^ 


?rm<? Critrma 
form. 


form trig obsequies i 

fundamental, ones: and. briefly noticing' such,of the rules as 
are indisputable., and universally' admitted, l shall discuss 
those which have admitt|d of doubt , f a ml eiKleavdur to% 
suc\\ as are ub certain, by citing' t^e. authorities in support'.of. 

* Bee general note by Sir ;W-'Jones, appended to ’h&tffrn&fciion of 
Menus Institute; mn} die text; of MUya l^urdm* cited hi Jag* 
anmUhn’.i Digest, vo). iij. page S70. , ■ ' 

. J Section 4 , §§ x^ * ^ ' '" ' 

§ Institutes of Mam, Chap- it. §§ 168 aad i 6S„ 
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ach. Regarding this particular Itranch of the law, there is 

npt ranch difference in the doctiipe of the several schools j 

the D(Ut<u:achamirk'd and .liattacnmimdnsa., the two 

chief authorities on. the subject, being respected by all. The 

first, text above cited, is sufficiently explicit as to the persons 

wlip possess the right, of giving in adoption ; and the, only 

exception .that has been propounded by the. commentators is 

onlamed in the 'Dattammkna^sd. which refers to the gift 
,. ,., v ' ' ■' 


; n.y a widow during a season of calamity; and it 


pf jjoubt, whether a widow,. 


even 


husband, is competent to adopt a 


so,to -dois 'established by 


he pre- 


Qualifications 
of the adopt* 

! ' , ms?, :•;■.• 



vading authorities, It has been ruled, however.'that-in the 
'herlate, case ot an adoption made by a widow without having.ob^ 
tained the. consent of her husband, or in wiiich the adopted 
son shall ’not have been delivered over to her by either of 
his parents, but only by his brother, the adoption is invalid*. 
It is required that the party adopting! should be destitute 
cf. a son, and soil's son, and Soli’s grandsoiij; that the party 


* f’aee of Taramunee Dibiu, 0 . Deo Narayon Rai, and another, &$. 
er Dewaimy Aiiawlut Reports, vol'. .wi. page .887. The same principle 
•as mebmized' in n# HaLii -.... 


der De waimy 

- A d ' : *’"*.* ** V ' Jj^UllWjUC 

was recognised in the case of Rajwp||^hefe 
Koonwur, vol. *i, page 16i). 
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f It bm been doubted by Mr. Sutherland, in his Synopsii whether 
an unmarried person , that is; one not ngrihi, or as wo would-ay, bftclfe.. 
lor,.5s competent to adopt; hut he inclines to the affirrtati vo of the ques¬ 
tion (p. 21«.) In the Precedents, vol. ii. of this work, in the case of 
adoption No. 1, the fttndiis expressly declared the adoption by such in- 
dividual to lie legal and valid, and there is certainly no authority against 
Thfi 88Me (lo,il)t ifi expmmrmd the same conclusion arrived at, 


afe«irily 


with respect to an adoption by a blind, impotent/or lame person. 

t Swntm, cited in Dutt- Mim. It fees also been doubted by the au¬ 
thor of the Considerations (p. 1 , 50 ), whether a man haring a grandson by 
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Of Adoptio 

•**M *«* neither be the (inly (luv «.«<#,<« 
an elder relation, snifciv as tike pat ernal or tire maternal uncle-}-; 


m 


that lie should be of the same tribe as the adopting party ! ; 
that he should not be the son of one whom the adopter co "^ 1 


not liave married, such as iris sister’s son or daughter’s son. 
This last rule,however, applies only to the three superior class- 


m 

?JKK 


es, and does riot, extend to Smlras'^. It is a. rule also, that 


life 


a daughter can adopt, a'son; but there is-no-.solid foundation on which 
such a doubt can rest. It must have originated in thef JndifsCriotinato 
me of the word <( 'g‘tnri(3»i>n”. in the English translations, as applicable to 
the daughter's son as well as to the flon'&son. Mr. Sutherland, in his 
Synopsis page &l% infers and justly? that if male issue- exist who are 
disqualified by any legal imjigctaeitt -(mith-as loss of caste) from the per¬ 
formance of exequial rites, the affiliation .of 'a- son may legally 'take 
place.- In -the Summary of Hindu 3U\w, p. 4S, it is laid' down as a rule, 
that the insanity of a-begotten sou would'not justify adoption by the 
parent; hut to this and other general positiom laid do>vn in that work 
I cannot altogether accede : for instance, it is stated, that the PoonoW 
Shan trees do not recognise the necessity that adoption should precede 
manage ,; that a y ounger brother may l>e adopted by an gilder one ; that 
the youngest son of a family cantfot be adopted. &e. See. for none of 
which can I find aw fctfimfcy; though ;hndbnWuj}y the whole of these po¬ 
sitions may he just when applied to that side of India., as founded on 
the lex tody or immemorial, custom. 
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*’ P'u8whtha> Dntt . jJV&\ and Menu, Ibid. ; but this- is fin injunction 
rather against the gi ving than the receiving an only or elder son in ad¬ 
option, find th.d transfer haying been once made, it cannot be aruiuUed. 
This seems but reasonable, considering that the adoption having once 
been made, the boy ip»o ’faeto loses all -claim to the property of his natu¬ 
ral family. See Bombay Reports, case of Huebut Kao, v. Oovind Kao, 
vO). i'i* page ; also .Klem..Hin,. Law, App. p. 82, S3» 

t BulL M m, SectAi.§ § S2. Sudder Oewanny Adawlut Reports, .voi» 
ill. p. 2S2. MU. o a lnL Chap. i. Section, 11, p. 12, 

:[ Menu, Chap. ix. §§ 1(>8. " 

§ Narnia, cited ih XhtU. Nu\ 
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Iiat .a^cordirtg .to. ftie.Ti::.w of Bengal and -.elsewher^ 


r of the latter authority k chiefly, followed, 
* w of *\faciuw : vakt” exists, & brother's. 
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^ principally*- obtains. 


role ..'teft.fo most instances the elitei 
inv:al.ulab’ art act done ih. cordravCution 


j^/and the'p 
and where & pro' 
i of Jaw, so os- 
thereto,' the adoption of 

dve 2 $ not e$$enihl> afiti the TaiicUt^ of an adoption actually 
:ia<ie does not test on tlie rigid.hbservance of,that rule of 
the choice of him to be adopted help# a matter of 


er’s son or other near rela~ 


t It may be hvM> the n, thkthe mjuMthn to adopt 
n (a-b.rptli.erhs son h the Jrs : |\). foiling 


adoj>t out of mp’fi own Gofra, m atoiekentia.?, m as 


} $cor&in]g to the ‘Mtiu&itiee of 

?besfc repute among iUMr/mMw, wkkh in thk mfoe^pt fimw the 


tMitMartmirfrfca, the sanction of the huaimbti is not n«. 
hh nmpect the huthonf ^iesObore'cifced most 

Hep.. val.J,,.i 8 , 1 , (wd vol ji> p. 76 atid;4f>^ . $ee t4w 
'bu, p,. $p 6‘B, 71. v.; '- 

r Adawint Reports, vol Hi. p, 144., 


cited in Blem. Hfo. L^-.Appendix,, p. ,in<l-0O, 









IpIBM 


n Most be ink 
tia sr,ed in the 
r ; : adaptersfa* 
mily* 


Mimmm 


! of Effect of a •• 
»lighi of 
. full force 
lijy .have no 
jay have sue- 



H 


wmm 


Summary Hindu Lr 
Kf ; but the exact ibsemfe 
r%.. vol Hi, p, 24.1. and SiWm., 

f it fifcs Seen aVerted 'by the sui 


his adoptive, yet;may onedf bis natural relations 
authority for this doctrine He seem to Imre infs 
Parijnta ,Sons given, purchased, and the rest, Who a 
fathers, may not, marry In eilher feiily even: m- was ibe 


and Sukka/ that adopted sons not heating the double rsdutiohshiphiight 
do so; hut the inference i« clearly untenable. Indeed Mr. Sutherland, 
to whom he refers as his authority, expressly declares in Ms Synopsis 


whom he refers as ms authority, expressly declares i. 
{jk 219), that the adopted son e urnot marr- ' . ,: * 


•'.iflWH.lLHK'.ViM-.'i'i ■ ilivl.'. '• •:• !v,*< 


* . V 

to hi* father ami mother, within the prohibited Wilder of degrees, as 

his curisan^uiiieal relation endures. - 
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his co^eanghineal relation endures. 

1 Ekm Hin; Law, Appendhr^p. 104. 
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er, and h'fe %ob&edp to hi#' properly, collate- 
; but. excepting the case of tlw pa- 
m termed ftivyamuthaytina^ he u excluded t 
iting in his natural faffed wobertyJ- Where I 


son is born sm.bse\j : aenily to the adoption, he and ' 


>pted "inherit iogfithefr: but the <«dopn>d smi takes 


-’ir<l according to the law d Bengal and ofte-fourth, ! 

• " ■ ' f 

3j»g to the doctrine of othoj schools §. ill two legitimate 
subSeqJieiitl} born, then, according to die Benares { 

, _ :. f . 

roperi y should be made into seven parts, of which 
.ephsi would take sis.; and according to Uk> law ■ 
here, into five shares, of which the legitimate 
• lour, and so on, in the same proportion, i 
number of legitimate sons may be born aufe.s» 


ilijfcpi 

e ” A> :i ' 


Hfi« all the husband has 

right? of a pORt- 




humous son. 

mgm I 


1 boy adopted by a wiilp w w ith the pmnMskvp of her late 
j’band bas al.) the rights of a posti'HbnoiiS sotf so that a Hale 
made by her to liijs prejudice of her "Jute liHsband^. -prdpertjf; 
even before the adoption, will iKk/W\udkh unless made ikider 
circumstances of inevitable uecessity^f.: and in the case of a 





f Mtsav, Cha-pv.i& '$? l#9v 

3S '.'■ v■ j:;J W : :;;KIfe' f 'y:-&y,tlWtim'm 1:: ..■ ■JJJ'S • • j :: ; ': ; : . ■ ■,•...'' v : 

$. See PrtQmynts of Adoption:, ease '10, and of 8teteiV:Saa«, See* case 


psi v • §i ip1 IS Ipll wu . ..-v§1 ■,; vfSPlwi ■ ,P|PPpiinpi!pipp|Pip^piPV|fippi9ipp 

7. Vaxishthtiy cited in the '.butt Jktfm* and Ccthdyam in the Bait(m- 

§ See the case of .Srmath Serna,;.«? r ;lUdhakaunt, and DufrfpNarataSi 

•..1 Jit.;. <> .. . > . ...» .;v«. 7 -ei , i 4 , J . .... 


ami others,.«. Itoghpoheer Singh, Sudder Dewanny Adiwlufc He 
vol i. pages 1-5 and 20. 

’/,/♦!«-bl f‘ Ci t '■ ‘ *; ‘ '. ■ ‘' fl ' ■. 'yy'i.' M«: • :h >- l ‘, > / • :v-. ‘.'•••!•••• • V-hv-* ,.'f > ' 1 J ■. .'.•■d.-; ••,; j, \ 

|| H iw laid down Vu the JMtttwttchandricti, that in ease of fiudim, if a 


r:;: J - . ,V; : ■/ , T : j: J ■ 

leg] timate son be subsequently boon he h .entitled to an equal shave only 

i\ e adopted son ; and this rule prevails acoordingly in the south- 
era provinces. 


ern provinces. ■ . 

^ Case of Ranee 11 isherxmvnee, .v* Oodwunt Singh and ano 
A. Reports,., voL fix. p. 220. 
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of his initural aud his ado|^»g (father, v «md so inherit&ig is 

■ . liable for the debts of each.' 1 1\) this form of adoption the pro-, 
hibitioh as to tty) gift of an only son dobs not applyf. It may 
take place either by .special agreement that.the boy shall 
continue son of both fathers,, when the son adopted is termed >* * * § 

TV lh/a Dwycurmsh ; or otherwise, when the cerento* aemmtya 

ny of tonsure may have been peribnned in hty natural femk r ° m ' 
ly ? when he \s designated. Amfya Divyammhatfuna ; and in and Amt#*. 
this latter case, the connexion between the adopting and the 
.adopted parties endures only during, live lifetime of the 


adopted. His children revert to their natural family.f. His «hare with 
With a legitimate son • 'subseqptudl^ both, the T)wycirmisha-« ^vtttxtiyhwn. 


yima takes half a share of his adopting father's property^; 


The question as to the proper age for •adoption has been 
much discussed: and the most correct opinion, seems to be. 


* Case of llamkissen Snricheyl, *. Srimufcee Pitta, Ibid. 367. SeeaW 
Coiebroctjke, in, Eiem. Ilia, Law; Appfp. 10& 

*t See the case of Ityfa Shurn.shore Mull, % Bailee .Ditoi KoonwtVrf 
S. I). A, Reports, vol. ii, p. twj. 

4 Dutt. Mim, Sm\ 'i, §§ 41 and 42 . 

§ J>utL Chand* See. 5, §§ 33. 







long a# : 
opinion, 
it been • par- 


irfonned wiiirrtix ti.vatpe- 
t>: the son adoptod can- 
ary'loim), ’but uiiUt be 
run'a, or Son of two' fa- 
tbe ptrform^nco o{ tbe 
h the son is affiliated in 


dad, with respect to. thy rax 
festunre vath die charamerh 

— Choormiurmw ; and wit 


tonsure, or 





htimime; of a Bralimm i 

until, sixteen. years after tjhe date of,cone 
. W'Shetrya- until ;tv/e;nty^t'^o' years*after if* 
t|ii of a Vatsya until twenty-four years, 
served, however, that where this ceremony 
has ouch Wn 'periorjaieH.an msmpitadtab 
lvH thereby immedptely created. Its eifect 
case of tonsure before the age of live-years^.^* MV , 
authority of the PiUUuiamimdmd^ be so far neutralist! as 
to admit of its being reperfotmed after the ceremony of 
Pufrriishti*, 

The uuthovitjiep being, entitled to equal weight in dif¬ 
ferent parts of the .country, the- only ground ' of • prefer¬ 
ence must he sought ;for in, the . di-ifereot customs pre¬ 
vailing in cHiferent places* la .the province of Bengal, and 
in. the .southern provinces, the move Cxttmibd period should 
be assumed *h theKmit-f; that being apparently consonant to 


Periods r)f 
mvestiture for 
tho differ exit 
tribesh 


•t of a 
Ife ami' 


Period of a- 
doptmu. in 
Bengal and the 
southern pro- 
vimjOis> 


Tins has been doubted by the translator of the idrfati 

and Dattmsmt/mdnsd^ in his Synopsis at the conclusion of that work, 
p, &#$; and he diffidently esses, his inability to settle the ques¬ 
tion,' though he inclines to ,the negative; but independently of there 
.boipg .no. authority in support of the affirmative'of the question, the 
fact that investiture^oiistltutes a second birth .is conclusivuViigaiast .it. 
Adoption is permitted on the principle that the adopted son is born again 
in. the. family of his.adopting, fatherbut this cannot he where the in¬ 
vestiture, which causes the. second birth, has already heeri performed in 
the family of tho natural father. 

t For the doctrine as to the. age Of adoption according to the South- 

era authorities, see Elements' of Hindu Law, page 75 el my vuut Sum- 

■ 

ns ary ditto, p, SO* 
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•h -limits the period obadoptmn, should for the spite 

!«•- it may 


elore, that 

e should he stated- In. the pi recedent-3 

i tere is 

2. (which is a.B^.case) i.di&es npt ex- 
adoption alter the age: of live years. An ft in 
narain. pern a* 1W«S8|. Bisobinesres*' (the 
« for Bengal !:te I ,cm fi]nd feeding; or> 

• principle of the extended Mmit was fully 
l .The. limitation to the age of five 

-'!SSage.;in the C f <tlicapw#dmtff, i a »4 

iff'sage if. doubtful. The D ittaca- 
s : m mention of jt, though the Datmcand-- 
^Jr'does. The latter bping a Benares eutbority, it may- 

s proper b- apply the limning prinqiple to that province, 
..at not to Bengal.or the Bekhan, where-dint principle is not 
only hot recognised, but where U is denied, and adoptions 
continually take place at an age far exceeding five years. 
There is no standard work on the subject of adoption ex¬ 
pressly for the Bengal school; but yvhenoyer. there is any 
a.*„...^ K/J-.xr/wvn IW and fho 


^riLwWre.”" ed with a legitimate son]. Other instances might, be e 

cid.f to warrant the conclusion armed at, it may fct least 
be contended, that it is open to a Bengal pmutet to adopt 
either authority, and that the adoption ol th 

* SuAder Dewu^ny Adaalnt Reports, yoL >. p. 1*U. 
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10 es not 
"(•latum to ats 
natuhil family 


adopting father aud of the adopted son be 
Wiere is no limit as to age., and. no condition as 
; of ceremonies*; so much so, that .lies-■ 
BnwUqFmishlsftUh t'ceatrug oi this do- 
on, has declared that a man may adopt 
itherfV or evon his own father. But he, as, well 
■eontmues alter the adoption to be consir 


but, inherit'd m 
both. ‘ ]:r:M 


Adopted by a 
widow, does 
•not thereby 
’.‘•/('cotne son of 
the husband, 


and rmi ^ t lutn - 
self cousenr. to 
the artupchm* 

The .nda'tiop 
do(> not de«« 

centi. ; 


c|ered : a member -of Jjis natural familyt, and ho takes 
Site inheritance both of bis own family and that of bis 
adopting father f Another peculiarity oi’ this species of 
adoption, is that a person adored in this form by the widow 
does not thereby become the adopted sou ofithe husband* 
even though the adoption should have been permitted by 
the'nusbandt !$ 1 and the express, consent of the person nomi¬ 
nated for the adoption must be obtained dining the life¬ 


time of the adopting porty«g. Tins relation of lirkriMa?, on 
.efovwic Tim srob&erl^d* the coatr ocviftg pm 


w ^ no.t b:.‘ considered 

v ill Hie son of 
ids adapting 


>f . , Mpmrgmm i r , vr< ,. >r . w „ / ,, . . mpp 

* See the case of Kullit’&n Singh* v. Kirpa and another. Sadder Bo. 
Jjffony Atlawlnt Reports, vol. i. \>< 9. 

t The reverse Cif.tiiis opinion was maintained in the rage of Baboo 
Bnt»ic«iObbye^^dn Sudtler lU\vnmy AcUiwkt Be* 

^ . vol. ) but the authorities cited by the thw iMcm in 

c-utmort 6f the doetHuv* laid clovmhy them on that occasion had L jitela- 
tibn to the of Motion* 
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£ Dig. vol- f i. y>. S76. 

| SucWei- Xtewanny Aiiavtal Reports, vet id- j[>* 30T 
]l Ibid- vol - H. tf.27* 
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th<tfc a mata who haa a^ofiv , a.-. ton h«i/p- 

’ u 1 fpg a son, and n. 

ot competent to adopt a sou; 

. giyft the fprtner 

w, by analogy, tbat it a man has }»*d 6 ji»on, 
-^n deceased. he may' give .the 
cause he eaonotbe oops^ed 
x,. i—...; <,.1*0 bearing towards 
; ’ ' ' ■ ^«e« > and 
tya$tacctmi~ 
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tfoe '■ 'Dattuea form 


fee fairly said to fee set »t aniJ decided in the nf- 
rumov ' live. It hr trim tfea t Imiutm^hana^ in the D&yalt 
gr^ut 'has conteiiflpc* rtiat the son aviopied in the pMUica form 
perty'oFco^- 0 * cannot succeed to the prbpoilykf ins adpptiijg father’s rda- 
" ate '" time;; but tlie doctrine, being hi opposition to the text of 

Menu* eaanof fee.,"heldentitled to any weight*. It should 

V.. Ik. -L"l 




, JKjcampie, vod, adopt a soft w}th tfee..pernnssio?ri of lj 
so adopted wilt not he entitled to su||t 
ting mother’s death- It will-.go- to her hi 
k defesstt oi nearer heirs. This paintyas detained in a 
case recently decided fey the court' of Sadder Hewatky 


SMj mm*. 

:Sk 

Wm 


Adawixit f. ft is not yuite evident why a daughter's adopted 
son should jf^fititing the estate of bis 

mother’s father, while a son’s adopted son’s right of 
.(reason for succeedin'.; collaterally has been acknowledged, in. as much 
nt^cogmits! as the maternal grandfather is emimn-ated among ilk kin- 
property. di ed by all the Hindu legislators; hut. the reason 1$,'that 


the party adopted in the latter case becomes the son of a 
person khose lineage is distinct from that of the muteraal 

grandfather.: ■ " / ■ <' , " ' M, '[ •, ' ' ,* 


* This question, has beepirunply discussed in the Considerations ois 
i;.ii'4u Lftw, m* Sod case. $hawf«lix? ( n dor arid $too* • 

dtircaiindey, v. JDibia and llan&tyhtn*' Ifcii, <Su(W#v• tiftwomy 

p* _SK)£>* 

*■}• Sf’o tlie c& of <iiui#a, Mv^ v. Kislien Kkfeoro.mid Sud-> 

d«ar Bewamiy .Adawlut IteporH i<&, b • 
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turn simuld 
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fern* or.bpl^itbtiite « to whet Iter alW- <£%£& 
>uki -ife tdnskfeml as i»eir o.i tile adopter's kkifflfeti 


fg 


1L, .„ w „„ .^....iwijMic kdopteif's^ffiroen/ ^.w . 

r not, arises temi a difference-in the order ot attumera- pbt «f <«Ua- 

M . sioa - 

aiding flint iW«?ri included t}w Datteca umomg fie 
six' who are ewtiried to inherit eotkferVly, while others 


. .'' ..-'V, • '•,.’ '•' ! ■ .^; : .;y |.,s>'; ^-jjfy’-y .j-. ; •! /’'V'l/VY - ,- '■ :• '\r.r '): . :y>’w v '. '•••, ., i > (> • 

maintain that the' ntiin& I&w $ivoft hmV. ttmmitg vm l$$t 

i^ix, who cun only intent lineally, Tfn tljfe Dwaiid Nurn^y^f ■ 

'the soVerfla jKavn b e dp. notiood,, itftjjfl tlte aninof pv 

tJihf work- $fa|| Jbi^v atfnin f&tpxit i/ithe .Ofttitim, \ltv Sir 
William Ji>n#*a traOes’Jat'Son of tthf Institutes ol the •. 
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hdtaca is ranked:'innoug.; the firHt ; and a gieat ma- 
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pundits Vmigiiont the '■country wild vn tecon- 
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suited on the subject when it was'agitated w the Supreme 



M,|k., 


gp 


Court, expressed their ppaiion, that #■ Battaca is owtitfetl 
id inherit' cidJaferafff^- 1 aitthor of tue 0uitct<?ct-idi(t-H:- 
df iba, according to his usual, expedient of roctmoilwig .con¬ 
flicting doctrihe.'., puts the decision of the. tjuoption'on the 
character of tlid claimant—a criterion, it must be confessed. 


Authority 
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*. ‘fclm qitfraiiou 'was, circulated by* the court of Sudder Dev^&nny 

Ariuwlot tatriMsbo courts under its to ascertain AdAw m 

the point from their Hindu hw odicere, Bee page Wl> CmMmtim* 
on Hmdu Law. 



f i m ay here be permitted to ‘ntrodiice the following report of a wm 
derided on the 20th April iMl, tending to establish this point, a mi m 
.goneraily connected with #e lavir of adoption* Pho reporr w®k not 
given |i oilier .decisions of the: SaddirlMwanoy Adjvwlut of jffii#.* 
sa me /ear ; ami from the Importance of tile case, h .may he concluded 
that the ; omission- was nt'trthuinhlfc- to oversight. 














that a mao having adopted a hoy, and that boy 
he cannot adopt another. It is vcritten in the 


t||e case was Gourhtm-ee KuWmj, guardian of 

tree, a minor, against Musst. Rutnasaree Dlliia, 

.;.r • .. 

Kant fTti, nlpo a minor. 


■tired by. the appellant against Kashee 
bad' provincial eoiirl^ on the 1.4tb. of 
sion of a three-anna share of the zemin-* 
j$t tho iihlepend out Kismuts Tal|j^cheo> 
MfM /-ffeiivii&r 1 The action was. laid 


Jis. TOM, the estimated. 

The plaint, set forth, ll>* 
[imindernafaixi, Kubiudcr 
in. and (>phlderi)sara5b, ol 
st mentioned, died wiifrdp 
sin/one moiety of 'the srix* 
instituted'his' «e miiuJark, < 


Mohindeymimin- had five sons, viz. 
dad dhmderaic/.’aui, .Mmmeinderrift- 
huluhindemamin <md tillo two other s 
en. On the death of Moidndern<t« 
are in Fergunnah Tahirpooxy which 
i d to Anundintlernarain, the adopted 
• Shtiopershad , a minor, and the other 
to Tibi adopting father ftaghooinder** 
Animdindexnarain Chowdree sold a 
rtiotijj and retained possession or the 
rain died in 1204 , B. S. leaving JW- 
bia his. daughter. ♦Tugdusuree obtain 
is proprietor of her husband's share ; 
imalee, when she was nine years old, 
tnmaiee died on the £7th of Fhagooii 
years of maturity ; and Jugdusurree 
. in the same year, .As Sheoperehad 
■% and to succeed to the property left 
fcxon to the collector to be registered as 
which was opposed by the defendant, 
made a gift ia T307, B. 8, of the ze~ 
,o him and to his wife Bumttalee, to 
i \s claim was also opposed by Esinas 
iniBelf to be the adopted son of the 
l for the entry of his o vm name- The 
plication,and ordered the defendant’s 
zmilndme, according to the con- 


•naraiu, son of Rtibihclonaamn. 

• V " ’ 

iVve-jiieshare of his t)|rpe-ann!» 
remaining portion. Bhyrtrtundci 
dusur.ee hi# wife, and Burunaiee 
ed possession, and was register© 
and in tie year' ISIS, B. S. gave 1 
in marriage to the defendant. 
1213, >3. S. before she arrived 
likewise died on the 17 th of Ch< 
whs entitled to perFo^ria the ^ 
by Jugdusurreo, he presented a p< 
proprietor of the deceased’s estn 
on the plea that Tagdusurrceht 
mndaree and her other proper! 
which he w as therefore entitled 
clmmi, a person alio i ir< «tet 

*• ™i«a« 4 Sl,oo fI r».i J . 
name to bo entered for Jugduiu 





gift, and as, moreover, Bu 
e,her su'ccession was thef* 
►red into formerly between 
I, nvA Bhyrubiud^rnaraiu, 


rain, the 


;o to the survivor and his heirs ; 
iad way entitled to Juffdusiiree'a 


dr throe of the ft venous, of .R,> 
dteiK Bubuiderriarafi?; grand- 
id of Stance J&gdu$uree&ud 


tamin. iu4 without cl 


; !■;.> ' - I 






rvhpm ik> $op ban 

l fasted for a s*on, 


idermmim, grandfather (as t 
bec&tae possessed of the sis 
iety, or three-soma share, t 
i on Ha^hooinder 2 .iarnin by tl 

t to Bh\ nibindernavam, arid 

. r . 


iti W) of Sheoper- 
ijuuna Tahir poor. 
?afch of Ruhinder- 
t, and on his death 
it sons tolus widow 
taro descended to 
ow ofRamindema- 
lexocotedbyBhy- 
indjtaderaarai.il by 
•antVs death, Win 
instance, a person 


Arnwdindeniarain, by a gift from RuneeLuklu 
rain, and a deed 0 fecn 2 piSnd.se, alleged to hav 
ruhindefnavaiin The property did not go t 
righ t of adoption; for Ilanea Lukhee, a fter hi 
conformity to his permission, adopted in tin 
named Roodnruarai», and on. his death, Anun< 
permission of. her. husband, and In opposition to the Starter*, on which 
account she had made a gift >• him of her estate. An adoption of this 
nature has never heeii recognised by the Starters,, by the usages of the 
Brahmins or other Hindu tribes. A suit was in consequence instituted 
m thexVM «.ourt between Bhyrubmclemarmn aud Anundmdermunn, 
jitixl regularly carried in appeal before the Suddet Dewarmy Adawlut. 
The vyamsiha submitted by the Pundit of iho'xUlah fcmrt, which like¬ 
wise coincided’with -five legal -opinions filed by JBhyrubmdernarain, m- 
•validated the adoption. The sMah judge, however, acted on the opinion 
expressed by other Pundits which were submitted bv Amindindemaiain, 
imd passed.a decree in. Ma favour, declaring 1 ia tlUt decree, which was 
dated June the"30th, 170.5, that the. object of Ranee Lukhee in execu¬ 
ting a deed of gift of that nature, was to secure to Animdindemamn in 
someway, either by adoption or by gift, the succession to hei property, 
m d that, in the event of any dispute arising after her death on. the sub ¬ 
ject of the second adoption, there might be no doubt of her property 
descending to Anundindemarain under the deed of gift* By the deci¬ 
sion of the superior court, the adoption of Anuiidindemarain was declared 
illegal, and he was allowed to succeed to the property solely on the 






msm. 


i man hav<» 
a son or m 
pled son, . 


himself, v4fchtiie kadfien 
.A nundindern ami n . Bu 
an icranmm in the '-foil 
father, Raleo Kant Rai, < 
of the estate during the 
1.213 , R. S. Ammdindei 


ei ■■ 


rig' him to superintend ami take c&rb 
their hfmority, and died in the year 
»o lived till 3 2 IS?, B. 8, subsequent to 

. .. . ^ y of the deed of gift; and, h ad h e considered 

himself the. heir of Banco ♦tugdnsuree, he Would, iMidlhimtediy, have, 
opposed the proceeding, either at the time dr at sdine Kuhseqitcm; perior! 
of his life. He, however, had never'- done so. On the death of Ranee 
Jugdusuree, Gungaram Bkuluree) the plaintiff 's undo, havdnj-persuail- 
ed Benppd Ram Pad,proprietor* of a tort-anna shave w| the above pergmu 
m, to collude with them, forged an ija^utnama, or deed of permission to 
adopt, and a hibhanama and other documents, and sued him (the defen¬ 
dant), first stating that J2sharch under was tlio adopted'son of the Itaneo: 
but their claim was rejected, and, therefore, the present suit (lVaudu- 
lently prelerred on the ground that Shpopebhad was the heir, add 


* Page 2.—There Ss a vnjwcititlito maintaining the opposite doctrine, 
the authority cited for which is a verse scribed to Menu, though not 
to be found in the Institutes; “Many sons are to ho desired, that 
some one of them may travel to GyV’ But this text obviously relates 
to IcgiUirmie so as. See the ease of Geujreepershad Rai* v. Jymala,, p. 
136, vol. i. Sudder Dew army /.Vda wlut Reports. And Mr. Colebrooke 
observes, in a note to p, 42, Ibid, that the validity of ;i second adop¬ 
tion, while- another son, whether by birth or adoption, is Bang, is a 
question on which writers of eminence have disagreed; that Jagmu 
natha, in his Digest, inclines to hold it valid; but that the author of the 
Duitucamimdn^y & work of great authority, maintains the contrary 
opinion. 






Film ate mn, but also, falling 
a)ser m tffcead*; undiiims 


Vy jdte&aM fey iti£ gift of the Runee) waa alto- 
lasmuch as the illegality of Auujadindemamn'ia 
t|ie ; oifi l iW':of Sheopershad to the property of 
td the liaise having, before the birth of Sheo- 
’ her property 'to kim (the defendant) and to bis 
msidered as her estate on her death. Besides, 
ds rtwiin:’.oney ? paid off' nmortgage contracted on 
niib of BfeyrtibmdcA^araih, wheri it would Other- 
The forgery of the deed of compromise produced 
ideht, from the drikimstuTice of its being dated 
1212, 8. S. The suit about the adoption of Amin- 
between him and Bhyvubb.dcrnarain, his (the 
l&vty was decided in the liajshaHde xiUtiu court 
n the above year, afterwards in the 'provincial 
Sudder Dew army Adawlut on the 1th of Assin 
ed of compromise been genuine, and in the posses- 
he would undoubtedly have brought. it for- 
matice. And as the cause between Anuxidmcksiv 
lermnairi was pending till 1208, B, S- it was 
fiat a compromise should have been entered into 
liderriarain, also ,was a minor at that time, and 
efetred in the civil and criminal court and in the 
>e to the estate between 1202 and 1213, B. S< a 
during witicli Kanee Jugdusuree.was alive; but 
sen made of the compromise, nor had it ever been 


ant, his with, Mussi. Itutnusuree Bibia, 
liiu minor son, became his representative 
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valid*. ft h a disputed 
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died, on 


Sheoper&h 
would 
declares, that ti 


ihlished on inquiry- If the father of 
the gift alleged by the defendant, he 
have opposed i t It la singular that the deed of gift 
,e gift is in/#.de' for'the' performance of exequial cererno* 
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aies, and stipulates ‘that ; Ranee Jug&usuree shall, during her lifetime. 
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conditional gift of the above nature* or how, Bunin alee Dibin having 
died childless , in the lifetime of her mother, the' condition relative to 
the performance of eteqvual ceremonies could hold good. 

The rejoinder of Rutniisaree Dibia set forth, that as both the donor 
and the donee were dead, and the property given had 
' ' hereditary ' estate, the claim of anv nersori thereto i 


ven had descended as m 
hereditary estate, the claim of any person thereto was inadmissible 
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according to the Shorten ; and that her (H>n» as the Findadhikar of 
Burimalee Dibiu, was undoubtedly entitled to her property. 

: : 4^^-:'w,Vfofc Sl\:$p 

On the i 3th of Juno 1B17> the second judge of the provincial court 


los¬ 
ing father’s collateral relations; that w woman had not the pow er to 
adopt a second person on the death of an individual whom she hadpre** 
vioualy adopted, with her husbamrs permission; and that; therefore, 
Auundhider.nan;iii, mKl consequently .nfoeojtersliaa, were not entitled to 
the property In dispute ; »nd t hat the deed of gift executed by Jngdu- 
Siiree in favour of Bunnutle# Dibia ■ and Kashee K.aut« her daughter 
uudson-m-daw, was mi. 

_... 

Cu»e of Mitsui. Soblnhhna, v> Itdndoolal Pande and others, vol*. h 
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Of Adoption. 

point, whether a widow having' with tile sanction of her hus¬ 
band, adopted one son, and such son dying, she is at liberty 

~~—— —^•* i ~"— -*-*•“T ■■■":{ --- —•—~ 

The appellant being dissatisfied with this decision, appealed to the 
court of Suddei* Dewanny Adawlut, laying his claim at Kb. 1£,1.52, three 
limes the mddw jummu of the lands in dispute, 

Eshurohunder Rai,tho person claiming to have been adopted by Ra¬ 
nee Jugdusuree, presented a petition to the following effect* 

“ The suit instituted by Gurigaram Bhaduree, your petitions vs guar¬ 
dian, against Kashee Kant, to effect the reversal of tho noting collectors 
order for the registry of Ka-jhoe Kant's name as proprietor of a three- 
anna share in xemiridufee Pergunnah Tabirpoor, Was decreed by tho 
judge of sUlkh TCijshahye. This decision was, however, reversed in the 
provincial court, and the order of the provincial court was affirmed on. 
the 4fh of February 181$, by W, E, Roes,* Esq..formerly acting judge 
of the Sadder Dewanvxy Adawlut On your pet itioner making frequent 
applications for redress to the former judges of tins Court, he was In¬ 
formed by Mi\ Haring ton, that when the cause of Shecpershad Ohowdree 
came before the court, they would take into consideration your petition- 
er’s case, and decide upon it. As your petitioner 1 *| adoption is establish¬ 
ed by the papers in the case.of Sheopershad, o. Kashee Kant^iNTo.Jt 77 9.) 
your petitioner hopes,'that when the above cause dirties before you, you 
will take into consideration the present petition, and the papers filed on 
the former trial, as well as the petitions for a review, and the vyamstfta#. 
of/the punditi of this court filed in the cause of Ranee Siromu nee and 
others, und afford him redress.’* 

The case having boon brought to a hearing before the second judge, 
(C- Smith,) all tho pleadings and exhibits of the parties were perused, 
as well as two petitions presented by Eshurclumdei* Surma, two vya~ 
vasihiu of the pundits'of this Court, one in the ease of-Bijia Dibia appel¬ 
lant, v. Unnajpoorna Dibia, respondent, the other in the case of Sham- 
chundor Chowdree, and Render Chunder Chowdree, appellants, v, Na- 
mine© Dibia Chowdra’n and l&mtkishore Rai, respondeats, and the 
interrogatories of this court to the pundits aforesaid; the papers of 
the Raj shah ye xillnh court, the provincial court, ami the Sadder 
Dewanny Ad&wlut in cause, (No. 84.6,) of Gungaram Bhadureo, guar¬ 
dian of Eshxirchumler Surma, appellant, v* Kashee Kant Rai, re¬ 
spondent, ami the decrees passed by all those three courts therein. 
Copies of two fyamsthas of the pundits of this court filed by tho ap- 
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lings in three different suits, viz Bijia 
Bibia, respondeat; Solum Lai Khan, 
appellant, v. ; Ranee Si:^)munoe ; respori|ten.t; and Eahuvchimder .Pad 
and others, appellants,«?. Kiahe.n Govmd Seia, respondent. 

The vyavuMha of the p-mdiU iu the case of Shamehuiider and Rooder - 
chunder, delivered on the $lst of August..18.07, wag 'to the following 
effect. ' 

Q- Subsequently to the dhw.th qf Kisheu Ki&hore, his senior widow 
had adopted Nundkishore as a son, and, on the death of the son so 
adopted, the second widow of the said Kishenldshore adopted ail in- 
dividual called Ramluahote, who is still ■ living: under these circum¬ 
stances, Joqgulkishore, a person adopted by Kishengopaul, the. uterine 
brother of Kishenkishore, and his half brother XmehminarainV two 
sons, SharAchunddx and Rooderohunder, claim the property left byNurul- 
ki ^hdre and Kishenkishore.: Now supposing the adoption of both the 
sons to have been proved, in this case, winch of the claimants is or are 
entitled to inherit the property of Kishenkishqre and Niuo.dkishore > 
and does an adopted son succeed collaterally as well as lineally ? 

if The' property, whether consisting of moveables or immoveable?,, 
belonging' to Kisheakishoro,- deceased, who left no issue of the body, 

S will devolve on the son whom his younger widow had adopted according 
to the mode prescrib ’d by law. The uterine son adopted by Kishen- 
ki shore's brother and his half brother's sons have no right of succession. 
The property of the deceased. Nundkishore, in default of issue of his 
adopting rrndhei, will devolve oq the adopted son of In's step-mother 
w hom she adopted with her husband's sanction, provided he be endued 
with the requisite qualities/and able to be neat his parents by performing 
the fNityaJ indispensable and fixed observances, (NmittikaJ casual 
ri tes, ( Cmnya). supererogatory works- (which are performed at pleasure, 
or through the dpsire of some advantage), (Eesta>j. essential ceremo¬ 
nies, iih ablution, investiture, &o, (Poortta) acts of pious liberality, as 
digging a well, planting a grove, building a temple, &c. and so forth, 
prescribed to his own'tribe. In this qfes, the surviving adopted son 
(of the second widow) being a nearer sapmda to the deceased son ad¬ 
opted (by the eldest widow) than the other relations who claim, he 
will succeed exclusively to the property, unci the kinsmen will have no 
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also both parents, Urot 
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the brother;* 
ami others 
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proved which contradicts t 
The text;?- of Me$u 
u Of tho twelve sons o 
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own father, but kinsman 


iul wedlock, the son of his wife t>« ... 
ed, a son given to hirn, a son made or adopted, 
or whose r*iaV father-cannot he known, and a wn r 
parents, are the sir kinsmen and heirs.” “ Mmn 9 sp 


existent Brahma> and first of the ... 
sons of"trivia whom he has warned, the first six h 
and heirs to col laterals: the result is, that, 
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funeral hake and water to $< 
succeed to the heritage of their cb 
issue, as well as to. the estate of their father/’ This h 
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lure of male , 
H as to the estate of their father/' This is |he explanation 
oithi. The following'texts are laid down iri the Jtapidcara 
:aO*;S. Crautinita . f< The son begotten by a man himself in • 
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lawful levdfoak) the son of a wife begotten by an appointed kiwi 
given, a son made by adoption, a son of concealed birth, arul one rejected 
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id’s sanction. It appears from 
iker< adduced hy Kallbltoirub 
fa in this cause) that K’dxtmnfc 
i me ceremonies prescribed for adop- 
mn% of «U» plaintiff fdjia Dibia, that 
option. A few ybara dftbr his death, 
1 over all thp properly which she held in her 
daughter^ son (Kaiibh&i mb); while her senior 
and luui a daughter. Subsequently the senior 
>d of » soiv w&o laid claim to a moiety of the pro¬ 
perty disposed of as above stated. Under these circumstances, was the 
sahlVaxnee, according* to the law of Bengal, competent to- gf|e away 
all her hush ami’s'property to her daughter’s son, while she had another 
daughter In'mg, and is the deed of gift in such case valid and binding ? 
Supposing the adoption of Kalikantto have been actually made in this 

v / i 1 * -1 i*9 v .. i vt4> /Vawi 4 , h.i\ d /ill* ciniih 



died preViO' 

ti§|. pbutit.r 
the boy < 
the said 
posse ask 
daugbte" was B 

, v , _ w v..1! 



JR. A widow, without ‘sanction of her husbands is 

incompetent to ihake a gift of his property which had devolved on her 
by right of inheritance, and the deed of gift, which she made .cannot be 
considered as valid or binding. No adopting woman i a allowed to ;dis- 
pose of her adopted son s property which had devolved on her at his 
death, by a. deed of gift in favour of one heir, while there m a possibi¬ 
lity of the birth of another. This opinion is conformable to the Bayn« 
bhtiga, Bdyanirnayu, D4yaruhasy(t, Yyavasthdrnuva, D&yutatuw* Daya ~ 
nirnaya , and other authorities current in F 


v,v , u - 

AutfxyrUkfi .—“But the wife must only enjoy her husband s estate after 
his demise. She is not entitled to make h gift, mortgage, or sale of it.” 
Thus' Catpiyam 'says: tc Let the childless widow, preserving unsullied 
the bocl of her lord, and abiding with her venerable protector, enjoy 
with moderation the property until her death. After, her, let the heirs 
take it" <r Abiding with her venerable protectovthat is. with her 
Mbev-in-law, or others of her husband's family, let her enjoy her bus- 
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jing to the law of 


»f tilt) hu«bamVs 
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h her separate property, 
■■ ^.jniiPRIR^re;v The IMyabh dga* 
,yarrirnaya> tiiztt iC no widow is competent to 
of her husbands property, except for 



ar suffice for her subsfotenc 

f their husband? is pronounced applicable 
iy account make waste of their husband's 
1th. Tins Bkarata. By the word « waste 5 " it is meant, that a woman 
:r rpiakfi a gift, sale., or other alienation of her husband’s property 
.Th eD&paruhaw. 

property of a person dying, leaving neither son, son’s son, 
grandson, goes to bis virtuous .widow; tmtahe cannot make 
as flalfe or the like, of a inch property, excepting for the 
bov husband’* spiritual benefit by giving a part 


illation, as sale or the like 
>o?e of promoting buy 1 



mi.iGu mj «* ,in ^ ,ww ‘ -. 

particularly the gift, mortgage, and sale of the house and held*” 

- -ford “ wife” :te employed as a term of general import: and nu¬ 
mb the rule must he understood as applicable generally to the 


UfecigC »w wi'U . t? - "■if"’ ■ 

orn, and they who are vet unbegotten, and they who 
in the womb, adi require the means of support ; and the 
,f their hereditary maintenance is censured.” 

iui judge recorded Ids cumnoft on the 2d of January, 1821, 

* 

« 1 an of opinion that neither of the parties in the present case are 
titled to the property. left by Ranee Jugdusm’ee, in as much as it 


eii established that Bdnircl): under. Chowdree, the aupeilmrit in 
u;.\, is the rightful heir. The proofs In favour of 
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Reason of 
the doctrine. 


own and adopted children, Sheopershad Chowdrec, the appellant, 
appears the only person who ha* any title to succeed as heir.’ ’ Under 
these circumstances, the second judge recorded his opinion, that the 


Court should 'either admit a review of judgment in Eshurchutuier 

( !hiVtjrili , Oft :SI r/i^iVPiMnfr tiiis r\f fK?a o t\ ft TU'OVinciiil COtlft 



provincial court, dated June l:ith, IS 17; 
claim, and making the costs of all courts payable, by the parties respec¬ 
tively ; or that they should reject the application for a review in case 
No. 8id, and, affirming this Court's decree dated the 4th of Fobruaiy 
1813, should reverse the decision of the first judge of the Moorsliedahad 
. provincial - court,, and' award to _$heo per shad Chowlree i three-anna 



■np 


(5. T. Goad and W. ,J)orin.) Their proceeding of the 8th of Febru¬ 
ary was to the folio wing effect. 

Sf It appears that the appellant lava claim to a three-anno, share in the 


The case was next brought- before the third and officiating judges, 


st It appears that the appellant lays* claim to a threts/mna r4i 

mmifidarte of pergunmh T»hu , |i,oro J wli.bh 'was in the possession of Ranee 
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jectkm to lien 
as is practised 
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zed of the three- 
rhbindarna*- 

le daughter, 
or tea years, aft er her mar¬ 
ie respondent's husband. The ap- 
ute, being the estate left by Bhy- 
f descends to his heir; and as 
uiidernarain’s uncle, who was 
.the second adopted son of 
iee Lukhee, he is untitled to it according to the lair of inheritance, 
t respondent ooWuds, that lUnee JugAusuree transferred the above 
•te bo her daughter and the husband of that daughter by a deed 
gift executed on the 23d of Assarh 1207 B. S. under the cxpcota- 
, her daughter would beer a soil, and 'stipulating that she (the 
,tj should remain in possession of the lands during her lifetime, as 
” 1 did for six or seven years, and she opposes tha claim pre- 

ounds of hereditary right by the appellant. 

itiorc of An tin d i n deni a rain by Ranee Lu2<h ee, 
had not taken place according to the 


even if the adoption of Aimmiimh rnaraiu iian been 
.nlfy claim to succeed as heir to the estate o( Bhyrubin- 
taufee ./ugdusuree was inadmissible according to the 
;h as he could not claim relationship with the husband 
tireo through the adoption of his father„ 

nth respect to the objections urged by the respondent to the 3e- 
l of Anundmdeifn^raih’^ adoption by Kanea Lukhee, in. conformity 
epflrr/iissi'ohof her husband,) t h only necessary to state that Armnd- 
uie'ii in B, S., till.which time he was in possession of 


*mre< 


ieSSTr.fi- or pepteniper xwji 9 m vuc vi *.*««*- - 
it, u Anandindernarain, » minor, respondent, that 
I raised to the adoption of Avnmdi n deniarain were 
e by this Court, and the adoption declared to be 
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wise? 


A\ Altli ongh 'Qhyrnbisulemantxn should$7*4%$ living no issue 
but a . daughter, m<\ his property should have beenenj<m>d by his wi¬ 
dow Jugdusuree during her life, and the deed of gift (produced by the 
respondent ) of ail her property in favour of her daughter and her hus¬ 
band bo illegal, yet or* her demise, her property, even though it bo mb- 
$eet to the succession of her husband’s heirs, will not devolve on the ap« 
peilaftt., for he cartnot claim it by right of representation, as he being- the 
son of Anundindern& rain, the second adopted son of Lukhee Dlbia, 
does not hold the rank of Saptidu* A person according to law may 
desire his wife to adopt his son, but neither by law nor custom can ha di¬ 
rect her to adopt one, arid after his death another. The second adop« 
tiou by the widow must be considered as illegal, and the adopted son 
cannot thereby rank in the relation of a Sapinda; and it follows, afor* 
lion, that the appellant has no tie of relationship with the deceased, 
when his rather is debarred from that right. It appears in the quesfck 
that. Bhmdnndemhndn acknowledged the adoption of Aimndinderna- 
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8 01 l* er hushanct adopt a (»ft after bis death, in the Dot- 

, admitted the adoption t.i be good and legal. The ruling' authority is 
pendent, and. may act according- to its pleasure; but according to 
the second adopted son can he entitled to inherit the property of 
itHliyiduai only by whom he is idopted, 
y of hi s adopting parent's Sapind.t *. 


[ cannot, inherit the pro- 


union fa consonant to 


Jattacwmhtimc, lhftacudhandricd> Y'yavakivamdttied, and other 
loritiesj as carient ii;Jjeritnd. 
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IrwUm .'.—The texts (aid down in the above authorities: “ Bv i 


diori ties: a By a ma n 
e of a son only, must a substitute for the same always be ad- 
ith some one recourse (Yasmattamat Pruyatrmn*)fov the sake 
lerulcake, water, ami solemn riles/ <c The funeral cake iV the 
ate.r; ' > that i», the presenting water in 


Liberal repast. 

. • 1 
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Oil 

6 oblation 
nwidnsd. 


and so forth. “Solerim rites/' meaning rites in ho¬ 
sed, cremation and. the like. These are the cause (hehu) 

« i£ adoption, is the cause, This, from being 
or, shews ;that these beremonies collectively 
not individually ; and consequently, the meaning is, 
- -y distinct affiliation, severally for each ; but oneadop- 
count of the whole : for, 00 default of a sou, the failure 
►f food and other rites is the consequence/’ Tim Bat - 
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**' m their proc leding of the Sth of February the Court did 
.‘.quire the ptindiU to give an opinion as to the legality or illegality 
*' — — - ~ undineernaram, they were directed to refrain from 

e merits of that question ; and taking for granted 
was legal, and tbm; Aniindimiernarain was the adopted son of 
Lukbee, wife of Kamlhdernaiiain, to submit, witliiu three days, a 
' '3r to the question proposed in the proceeding of the above 
a added/that the Court m c-uld again take into consider h- 
is stated in their former vydvasthd relative to the adoption 

"—."Her their delivery- or the second vyavasthiL On 

I, the required reply was submitted, and was to 
t. * > 

^ r ; 

fe Court to determine that the adoption of Ammdinder- 
i Lukhee, the widow of llumiiideraarain, was valid, yet, 
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sumissipu accordion to me taw pnwn«ig;ueuuy Menu, tAisornmo. 
tleli vorfttl according to the same law. 

Auliiontk*.~~Mmti: <’■ 0? the twelve mn»:of nu n, whom '- r - 
^pi‘uiig from the self-eMtent, h».*i T*&med> tfbc aro kinMmetfl ?uH 
six n# heirs, except to dim- own fethev, !>ut kinsmett, The son i 
fry a inaii himself hi .lawful vpedloek, the son of hi* 1 . 11 

«TJ/ , fwo au*•!■ !"onn ‘«>i» «*! . . 1. .* ..... ... ... .. 
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ire of male issue/ 


cmd'to theteitiigeofiheircollateraltelatiozip,'6a failv 
'The text Menu laid down in the PaytMtigtiy I) 

Wotiwmngrqlui, and other nutl^4fc^ es ? <4 To the netire 
piitilaj the h&eritance noit ^elongs.^ 

On the rempt f>f, the above npvao'tfiu* the] 0oius 
from this vyavwtM ifc appeared, that ; in consequent 
erf IUriee Jiigdtisuree, widow of Bhyrubmdernarain 
; ifeiie, b. 13 : i3 &S, her husband’^ estate, which ha 
?>)■• her dtirixfer her lifetime would descend to hot h 
heir; nml, suppositog .teuBdmderhiir»tp.to.have'beeb 
of Ramiuderimrain and Raiiee and a. mpinb- 

that "Sheopovahad, the origiiifd'plnintif: in the jrese. 

•weeded hereditarily as a Sapiwla, la eonaurae* therefore, with the 
opinion eccpressod by tho second judge, they passed a decree in favour 
of the appellant’s claim, reversing- the judgtnen t of the Muorshedabad 
pro -'incial court, and making the costs of both courts payable by the 
respondent- By the decree, possession of the three-on-nti share in 
dispute Was awarded to tbo appellant, with mesne profits from the 
date oh which the suit w' instituted till put in possession, The fol¬ 
lowing observations were introduced hi,to tlx. final decree. 

It must bo remembered that the proceeding, of tins Court under date 
the 6th of Febru ,ry last, declared the respondent disqualified to call in 
question. on the 'ptfeseht occasion the legality of the adoption of Armn- 
duhlornarain, the appoliaot’s father, inasmuch as the legality of that 
transaction had been. admitted, and recognized by a decree passed by 
the Sadder De.wanny Adawlot on the aath of September, 3801, (which 
corresponds with I SOS, B. S.) in the case of Ranee Jngdusuree, appel¬ 
lant, v. AihmdMeiimmn*. respondent. It appears, moreover, that 
Armnditidernai ain was adopted, in 1200, B. S. by Ranee Lukhec, and 
enjoyed possession of his adoptive lather’s estate till his own death in 
litis. It. S. when he was succeeded by his son, who, as heir, continued 
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• .illness. before to. : giv« mhlmity to their 

■Spt. But U) MHhila, where this authority would 

the, husband 
to ibut form of adojy: w 


rse is oat i 


8 ;y ; of performance^ and iJi.'erc.fore- less 
by ,thu impettdin'g dbsoiulkm of the 

us- - 

RlMHranii. 


i*mV , hi and Benares that a 
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here are cerfafe other points Jrhteh the gmti 
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m generally; ocir is. $fch an allegation 
••ddt'oUtedhv di-epantfif #in 
'o;•iyaraisvee JDibia,' re* 

•• ■ ;• :.." -a.■i.;.'v 


Iant, o. Munsununaut 


omltmt's vakeel, 


ej|d||§V' 


, • submitted,, and, 
at the adoption was 


ilacu w 

of dale 




the consent of the husband, 

fourt.,’niul in the quest ion propound* 
,vl option'’ whs'.'at mentioned': the 

(deled at the request of the respon- 
would hot' ; _nu«t'eri^v-'yllecp tlie 
that rtcooi’ding tolife eyklencc*, 
a in the first case 


iltn: 
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fali«r recemrig, in thisfcrmof 


adoption. 


i ii US ■ Xh« hritthand 

ei •*i.Vi <: >r < r * r ; itfiay have' 


. ..riia for c+lnma SOW, 
vu; if. imd the wife 


acre. 


rule should be (jiialitied, % admitting an exception in favour f ' 


immemorial 


at existence, .T&s if appeal* that the Goswamitt, Thn a^m- 
' /■;. ^.^dojrtiiuiw 


and olbir devotees who; lead a life ofOelibaev, buy children CW» foiw! ’ * 
to adopt tliepi in the, form topped Clrita, or «bn bought;; 'and 

....... 


that tlt<) practice of appointing brothers to raise up male 

. 

, *Both. Synopsis, note «, >■ '222f , ■ 


See .Elements.'Hindu Law. 




w,App.p. lOUUey ■; • 

;:; Vol, i. j). as. 

K i. s|j&% §§' 8* : . • # o 
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torfoiMon The other foms/of adoption enumerated 
im fmm by Mmu§ 'appear to. be whfllljr obsolete in 

Any' di^irussioiv therefore^ of their relative. would be 

%-fign to, the purpose of this puVikatbn* 

_ 

v- 1 f-'T o . f'lVi, 1 ’i it »PI . 1 ■ 

I to Dig/ rot. . p ,, , , 

Die; 8.1). 'A.'Reports, voh ii. p. 175. V 
tavahtim, oiled |p .the. Rigesfc, vol M> $».' '4.93. 

§ 1 "t- fcitateg. Chap- IV. §§ 159 aud 1<50. 
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ty is helil to lasfi bftt 


«*;• and accord 


doctrine 


fifteen years is the 
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A father is mmgmffea m we legal guarc 
dren, where he jjpAkti; ami where the father 
mother may- assmiie the guardianship! r bvtt where the 
of manager and gimrdiau are united, she \}p in the «i 

her husband’s., relations :-'md with resnect to the 

' - ..... : . 
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person hkewitify thereare .some acts to which * 
petehi, such as the perforxnance of the several ini 
th« maHngtinietttofVltic), rests With the ill ‘ 
detail of !i w , an «id>-r Wol.l,r.r • * ‘ 

--- ™ —— . - 


minor 


;iou| _ 
i year. The. 

\\ C-.-;, , 


i mm 


* "Until 

rcstrw*5ti i. iuj before they a 
See Pi{?> ■ vol* iv, v u 

ho.co^ Him Lm, Apj 

f M Annctatiims o > the gg^ p. 58;» ^ 

i; And this has been held to include the stepmother, wh’se right of 
guardiahship was declared to he superior to that of the.Minors ^nid 

„„a«._a„,tav),, v,u,. ' 


® i«fe ipisil® mk 

"Wmaumjuuu 


I 1 , i 




P 


\$ 




Ami of the 
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e/: inaterna 
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mty,. but the 
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prosi¬ 
ly rc$tSj with 


ggg^gg 


>er. tbe ruling, povw 1 *;- '.' ' 

p of a fe'ma]6'{wii'etl'i?r fjlie be a minor or 

1 r . - « 


Iter' bar .marriage; & Woman is y 

ler h'liffb&tid’s family; Iri the first it (Stance her fausbn \ul is 
lie v uian rut default o f him, her sohi^pgranii^omj. and great - 
grmfdsems ate- ^(rdripetent to asinine the guardihnsltip;' ami in 
default of .them,; her husband's hei^ganeraHyi or those wlio afe 
entitled to inherit his estate r-fter bar i 


b, arecompetent to 

eimd.se Ate'cltitiei* of guardian over her sal fund her property. 

;••• . 

Mow- On failure of her bi:tsba1bL< ; rs-:heirs ; , tier paternal relations are her 

ernardians ; and failing'’ them., te* maternalkirntmi. in point 

, ; b u . J , m . . • 

of fact, females are kept hi a'eoh’ti,nu&l state of pupilage, 

Tiie miiag The ruling power is m, every matinee, 'whether the 

molniar- natural ai):d legal guardians, bt Irving or dead, recog- 
... .. : r 
oitfed to be • the tegitmrate ana supreme' gviarcfyan of the 

property of ! all minors • whether' : inote or femalo i : and it 

:. : ■' y- v ' : -;■>__ 

w Df *H4. HThiiu %aw J ,' 

f $(*e App. Jienu Hindu’ Law, p. aiicf 304, 

% Tbuy tltv property of a woman, and the .goodie _ofa minor, falling' 
into the. Ifijif’s power, should not be taken by him its- owner:'this- has 
been alreay noticed. But it may . be -here ^eioarfceth'.that; the pro petty 
♦if ii should jbe entrusted to heirs, arid the rest appointed wimKIfr 
conuurohee;-or if the infant be absolutely incapable of discretion* 





As 


tiiay here foe mentionerl, 
of Government, the state ai minor 
the end of the eighteenth yew \ 

" ,: 3 

s to the power of guardians < 

-Is, I apprehend that much a>is<:o] 
srstand the provisions on the subject, 
tiie protection of the layvf favoured in alt tilings which are 
for their benefit; and not prejudiced by any thing to. their 
disadvantage+.” It has beenhud down by Sir Wiltiain Jones, 
that “ assets may be followed in the hands of any repress,, 
tatjvej.'* This is doubtless true, but V latitude has been 
♦*.„ ,,d* ,,l,,b tb« terms of.it do not warrant. It 
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whether near or remote 
; for the debts of the de- 


whereas it is 
tentative of his sac 
mean, that whoever t 
in the order of alher 
ceased, so tin a® th --- . t , . , 

attained the age of majority; and that, where the heir is a 
minor, the creditor must wait until the minority expires before 
he can come upon the assets for the Iup.'khttiori of hi# debts; 
Subject to tbfo conditiou, the .ton must pay lus father’s debts, 
as well as all necessary debts contracted cm his account 

- r 

•» s ,*S i,n-rt * . i*ar, ' bY V f Al* ft* t . £1 


--• •“ ; 

with the consent of a near and unimpeachable friend, such as bis mother 

a»d the rest.” See Dig. voL It. page 343. 


and the rest” See Dig. roL Kf«e 343. 

* Section 3, Regulation XXV I. 1793. 
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j Colebvooko./da Obligation* and Contracts, cliap. x, §§ Sto., 

§ See note to ColeVwWs Trandatfon of Jasmnm^n Digest, 
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ail- The first text at all to the 
‘ W ( 191 ). it. has thus been 

K to adapt it to the 
."He who has 

rr”? 

'text it is distinctly stated that Xd* "**** 

ItyXIt* Tbl? r;"T, : fi '% ^mTTl 

agreeably to Jugimnatfnt\s eoxrmje'.', .■ s been” thus trans¬ 
lated by Mr. ColebrooJke * “ Of the .successor to tb| estate, / 

the guardiab of the widow and the son;! of competent Vo ike 

, ■- 

- -r.vfaenf 0 j- j, c who'takes the assets becomes 
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ifli 
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$■■;■ nor it 'SfticccSs- 
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tbc widow, if 

... mmetent son,*' 

: r : * . , *;■ ■•■ 

immvpetent from 


riitbr.rt •by': r^isotv' 


•e &;$&' Ibcompetent to 

some raturai disv|;ualiticaltojK such as 
blindness disease dr the like, A son, even though iw-cmi* 
petent to ffahetit* lu <bo Swxte ruannei uv a son who does not 
inherit assets, is nionftIy''biVH3)d. to pay bis father's debts; 
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object of im ^hove,Uxi is to show 1 the "obligation' 
*d«* ivhiih be libs, ii jjnbVe he no successor to the estate, 
)r guardian of tbeAVKiOw. 'There-is' '•dbtlWbg ^luiteybr, in 

! ' fo discOvei, relative to the 
parent of debts by ^ Lastly ; c^3me the.two texts 


y shall pav it in prepbr- 

' 

vsli ail dwell liere after in 


.region 4 iFV!»2toC’. “ Even |I»|^ S* ho indepetodenf, a 
»»• from nonage' of coaductmr his affairs is not . 


imn>hj {fy*$de for debts-?? Jl, : will be observe,d that 


to 
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another person, 


,ie father's assets'are'taken in clirar&e i 
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debt, or by way of pfoiisliment 


li, as offspring of a female slave; 
gift, sale, or ofcfovr transfer by a former owner ; and -sale or 
gift of offspring by their parents. It treats the skve as t 
absolute property of, his waster, familiarly .“peaking of t'l 


or otlie/ iransif. 

It treats tlfo slave as the 

ig of Ibis 

m>ecies of property in association with cattle under, the con- 
Origin and teinbt.uous. designation ot 4 * bipods and. quaunipeds. It 
.... mtfoifo no., provision for the protection of the slave from the 
. <*welly ami .ilj-treatmentiof im unfeeling muster j nor defines 
the power ov&r th^person of Ma slave*: neither pre- 

>:!CiVilfoigv.diiSthfot limits 'tb. : thM power,, nor declaring it to 

^ y".V. /% ' r ,ii . • tfii .if tK;■ f§y\'.(yf;at^rfoV,v yy j r *V w#■'• V\ *■ ;Y YY/'• T,/ ^J’ 

ai^ttej- 'or- Hialfi.'.;, it .allows to the skive no right of 
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:hf* (»v (i af'.qujsitions, .unless by -the indul- 
sier, ' It alipeds no opening' to his redemp- 
ipatiou., (eijpocifjly if be be a slave by birth or 
iless by the voluntary xaamuiiission of him by 
or in the special,cose of his saving his master’s 
nay deiinuid bis ireedoui i-, and the portion of 
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letto, from the case of sla very (Ho. 9), that the pimdiU 
Demmiy Adawiut, whop consulted on the subject, did 
o assign limits to the master's power over the person of his 
e delivery of their opinion they were probably guided 
t* than by express law, or perhaps from the analogy of 
servants, Manu, Dig* H. 209. 

nee, Jcggannitiha makes u distinction* forvoL ii. 
"p. #4$, he gives the following illustration : ** Where a slave, negleo 
tmghiiipWn safety, and highly valuing his muster’s life, rescues him from 
theencounterofa tiger or the Ilk eg and is himself preserved by the act 
of God ; in that ease ho is released .from slavery. But if some person 
attemnt to destroy a man toy poison, arid the slave of that ; 
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the rule ■ 


I But In 


>ropt to destroy a man by poison, and the slave of that man disco- 
vering it, prevent, him' from eating the poisoned food; or if the master 
ed to go out of lib; house, not aware of a tiger, standing it the 

■ .' V ■ . ■ : 
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That its total and iuiBK* 




ire^ori toiijdffc be followed 
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door, but his slave* 55ftei3ti,‘> the tiger, 
cases, it may be admitted he is 
* lbil. ns. 
f Cited ui Dig. voL ih U0v 
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admit but of as little 
confessed, whatever objce- 
t;o its existence., the con¬ 
fers in net much .more than in 
l servant. Speaking of iVKoolmm- 
■>ther place?, l observed; “In India, 

. a slave ami a tree servant there 
lie, and in the superior indul 
?: be is ex©mpt;fjron|j ; th0 common 
roviding for hu#seli and family ; his master has an 
threat in treating him. with lenityand the easy 
erforaumee of the ordinary household duties h all that 


in return," 1 fedve no' realon to believe ('bat 


system of .slavery, 'm .it wrists- among the Hindus, is pro* 
ive of much individual misery, however, baneful its effects 
may be to society atlarge. ■ • The court* of-justice are acces¬ 
sible 1 * " • i> as > freemen, and a British imagis¬ 

trate would »evt*4 : permit die plea of proprietary right to he 

■ *• * 

vtrget! in defence of oppression. If,, then, but few grievances 
are complained of, it is fair to infer tbatfew exist. 

A««i m to ^ was 0I,e of fjie suggestions of the philanthropic inclivi- 
Kfi. duRl t who adVocate’yt^ cause ot the abolition of slavery in 

Mtlail. iot the L-rllix <lwo« tyxiar-ii t \!•» -v . J.... _ _ I * »• i 


tji 

ivn 


HrtZ tr.v ta {llfUa -' tliat ' in ,he eVent ,i>f Us being deemed inexpedient to 
lx ' ;1<:06 ’ suppress (lie system altogether, the Woobummudun law, as 
being more lenient in its provisions, should be'.universally 
v exclusion' of that oi the llindtus* But to the 





is, it is evident that the standard of the former 


•• • '1. \’i •■(.p 

* Prelim, Rem* Prim and Pr*e. Mooh. Law. 

t Mr .T. lUchardsom formerly judge and '.magistrate of .Bundlckund, 
who in tuo year I SiO, submitted the draft of a regulation on the sub** 
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Or oue self-sold, signifyingbimwho thr a pecuniary censide- 
ration barters bis own freedom. All the slaves above enuffle- 
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rated, an 
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of permanent and hereditary thraldom. 

I voluntary servitude. Ojne who offers himself willingly as a 
slaye, he who was won in a stake, and eyfen a captive in war, 

.."".;» fwts 1 »' f \' '-X' , *$%&&&>' 1 
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tUm of the .Jr# An apostate from vehgioua nic«Kuc.i>, 
is lie wbo . forsakes his duty, and deviates trmn tht » .j,es of 
Ibe order which he has imposed on him*** as if 1- were to 
a wife., or otherwise act like a householder i in whie 
oa.se he should be .'condemned: to a state ol slavery; hut si is 
iuferrible. (bat the offence way bo equated by the payment 
of a S»e||. . 

From the abov ; e if wifi lie perceived, that there are live 
descriptions of permanent thraldom, from which emanci¬ 
pation cab be ejected only at the will and pleasure of the 

master, and that f our .of those, five are consequent«" ? P re * 
.1.KSirfi'die TR-Sot, on nerfoniiance of 


llii 


e owned, that the recognition of legt 
vust tend, t© perpetuate its existence 


* Nireda, ciiv* 1 in Dig. voi' ii. 24i> 
t Waredw \nte;l in ;!%’ mi 
j: MrtM Ibid. 243, 34T. 
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ding to other systems, have been 
urists. Thus insanity, minority, 
force, fraud, .^competency, incapa- 
tre each foe cause of eating the 
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erates as a civil death. 

... 

mnity ccraprehonds not only mac* 

> all those who labour under any j 
k o are naturally destitute of power 
a “ml may not be done$. 

: m. ■ ; 
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m Uig, vol, ii. page328. Menu, Ibid, n .... . 

i , , U m. vol. iii. 327. 

| Big. vol. ii. 1.87. There is a case detailed in the Bombay Reports, 




(vol. ii. p. .11*,) ia which the sale of a house by m aged, infirm, and 
foolish man was set aside at the suit of his wife, upon » vyamstha of 
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iii0 Hindu law, minority is used m 
rid comprehends those who 
inff their own affairs by ex- 
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cognises the absolute do mini or of <* 

Ikftv dht'iidva^ t»r»rl liiirflMllitV OrOl'WiirfV; 


rried wmm over l»i«,„»ralc and particalar property, 
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tkles*. power to use and consume it m case ot distress* 

' J is OT t,j.ct > >,., c.trM .. it. refer. 
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filtrate 
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.. a regent to iter 

uliar property^.' It is a general rule, that 
S 3 a' woman from all contracts ; but 

rnlif] nd bind i n j v wh ich are made b v* 
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capacitates 
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valid and Mpdmg which are made by 
1 of whose' husbands chiefly depends on 
so are those made for the support of the 
ce or disability, mental or corpp- 

tt(e by a person intoxicated, 

disordered, or wholly dependant 

■'l *' .'■ - it;’--,! K '.V . . ' ' " : _ 1 , ;J[ ■ 

1 old man, or in the name of (mo • 
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p made- ■ 

ne$& established that the vender 
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8 Dig. voi. i. 318; and see case 3. Chap, of Debts, vol. ii, 

|| Dig.voii.29G. ’ ’ ‘ V ■ 
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.tract may be 
~ a perish - 
ibjtiCt tO 


i stimilar 

dan law, Mvim ad .option of 
to articles not of a perishables m 
rescinded yittmr.ieii daysf, For o 
able nature, there are different peri 
the payment of a $&jt fine by the rescinding party*. 

A gift may be revoked, if made under a mistake; and by 
' . 

.every contract is vitiated by error §. 


Error, 



Force, 


‘^MprnM 


§ Colobrwke, OM. and Con. Books, vli. §§ 109 . 
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pen fie, the donation i*s valid". This corresponds with what 
lias been stated by Mr. Colebrooke in hi;; Treatise on 
Obligations and Contracts, that, though by the Hindu law 
ail things done by force are pronounced null, yet in tact 
they are, in every system of jurisprudence, voidable rather 
than void; as they are susceptible of confirmation by assent 
subsequent, whether express or tacitf. 


Under the head of fraud, it may be observed, that any 
fraudulent practice, (t£ which the. ivoro in the original, 
chh(da, is synonymous,) vitiates a contract *; and in a 
contract of sale, if the vender, having shewn a specimen of 
property tree from blemish, deliver blemished property, the 
vendee may return it at any time, and the vender is liable to 
pay. a fine and damages, on account of iris dishonesty §- 


Fraud, 


Of incompetency to con tract, where the possession and 
even the proprietary right exists, there are frequent instan¬ 
ces. The most familiar is that of a coparcener, who is 
prohibited from giving, mortgaging, or selling his own share 
of the immoveable estate, except at a time of distress, for 
the support of his household j|. According to the law, how¬ 
ever, as current in Bengal, the contract, though hot valid 
so far as regards the shares of the other parceners, is valid 
so far as regards the seller’s own share *f[ And not only 


and Ndreda , eited in Dig. vol. i:i. 323. 325. 
Hi in Dig- vol. ii). *133 









ed in payment of her husband's debts, it was held, that the 
heirs were liable' for so much of the amount as bad. Been 30 
laid out, but that the widow could not saddle the estate or 
the heirs with any unnecessary burthen*; and it has been 

the head of a family is answerable for necessaries supplied 
for the mdispensable use of it, and for the subsistence of the 
persons whom he is bound to maintain, whether it be his wife, 
his parent, his child, his slav^ : his servant, his pupil, or his 
■ apprentice to whom the necessaries are Tmdihed, and goods 
indispensably requisite are delivered-f. 

In recapitulating the- causes of incapacity, Yajnyaumlcya 
observes; u A contract made by a person intoxicated, or 
insane, or. grievously disordered or disabled, by an infant, or 
a man agitated byiftar or the like, or in the name of ano- 


* Ibid, p. 201, 

t Obi. and Coil Book 2. §§ 49. 


Incapacity* 






Upon 
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a po$ l -ies>Jing his senses is valid ; 
the like, the intetitioiial payment of 
i.y also be, valid ;; bui singly 
inanity or the like is void.” 
may be deduced, that the 
l, if the contract be. onerous 
„ ^ ,,.,. h on the -presomptitm of . the act ; 

been done during^ lucid interval; but. that where it 
prejudicial to him, and unattended with any benefit, it 
to be ipso facto void ; no also the validity oi 
by a man in his last illness should be 
at he was of soun.d mind at. the time 
ise, if it appear that his mind was 
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tried bv the Sudder Dewanny Adawlut, 
by a Hindu widow against the brothers of he r 
husband, who died childless ; to which the defendants plea¬ 
ded a conveyance from the brother to them, executed during 
mortal sickness, four days before he died; and it was held, 
that itt law, the only question was,-whether-in point of fact 
he was of sound mind at the timet.--' 

Eight gifts, according to Caiyayano, arc not subject to 
revocation or retraction : What haw been given as. wages, 
as the price of an entertainment, dphe price of goods 
sold, as a nuptial gift to a bride or her family, as an ae- 

* Case of Radhamunee Debut, v. Shanicbunder and Rooderclmnder, 
8, D. A. Reports, vol. i. p. 85. 
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ctu gifts are not binding on representatives: and 
nere a person contracted to pay to another a 
ey b consideration of that person’s giving bis 
marriage to the son of the contracting party, it 
at the contract was not. binding after his death ; 

permitting money to be given for a bride, and 
•ation consequently not being a legal one*: and it 
bserved, that b all such cases the turpitude is 
to be on the side of the receiver, the giver not 
id to have seriously intended to givef. 


leem it wholly superfluous to enter into further disqui- 
i relative to the law of contracts, bailment, or other 
ers connected with judicial proceedings. They who 
lesirous of further information on this head, and other 
elhneous matters, should consult the “ Elements of 
lu Law ,’ 5 which contains an epitome of the law of 
rants, and “ Considerations on the Hindu Law, as cur- 
in Bengal,” in which will be found a compilation of 
principal rules connected with the subject. Were any 
tie of the subjects alluded to attempted in this place, 
csult would probably be a repetition, in substance, of 
has been laid down by the above-mentioned authori- 
The rules connected with the Jaw of evidence are few 


and simple. The 
is not adroissib 
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witnesses are er 


>us descriptions of incompetent 
and much is left to the discretion, 
respect to the credit which should fee 
attached to testimony. In the last resort, discovery may be 


® Bom. Rep. vol. ii. p. 194. 
t Obi and Con. Book 2. §§ 124. 
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assessors of the court, according-to law, shall attain para- 

14 . The difference hero is, that the Brahmins are not ap- xiatyof 
■ * - - •• . 


legal advitjef.” It behoves chose who are appointed oflicers 

B to oppose a king. pt-oeecdihg-iUegallyv after they have ten¬ 
dered true counsel: by otherwise' they are culpable, 

as declared by Catyayana; “ Those assessors who follow 
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is conformable- to the ordinance w( Menu* w Either the court 


gyipRiSi 

WimiM 


I; be entered 'by judges* parties-, and witnesaes, or 




* Kemtmitvqdftfya, Vyamxhdramayuifha , Smriticha?ulrica } Sm'titickiiU, 
idnutnh y r ya\nhdrimadham. 

f Cited in the Ym'amtrodaya , as the text of Vaskhthn, but as.the 
text of Nitreda ifi' tlie'' Fgyvalrnmmayiic'hu, arid SmrUkMntammL 

J • Swriikh*M-mnnii Vivddatamfavu, VyavaMramudhava. 
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fine. ■ .' W0$i- "■• di ; iMfi ■ '■"■ ■ f| 


Pennhr in. 2$ The specific mention of .partiality, avarice, or fear, 

where the 


:ies; That 


iwwngfrydfiil. C ag C a of error, inadvertence, or the like. Such is the 
import of the injiractionl ■ 1 . ' ‘ 


* Fifum, cited in the Vivadutawtava, and by CalpaUiriL 
fj^nyamikti^ cited m th e,J)ip<wattcxij mti by Mitwmism-, 4p&ra» 


■i MkMW'} 










msm 




Subject of a Judicial Proceeding. 


Mi 


lli MiUSK m/l- UC JLUA’PJ w« 

^ t Irdm araerceirient; for the text is krtmded 
ie purpose or generally extolling the Bralunlni- 
t is ordained in the Sutra: w Six things are to 
.voided by the king' [acting with respect to the .Brali- 
5 :] The punishment of flagellation, of imprisonment, of 

. in worldly affairs, in the Vedas and F< 

wise, Well stored With tradition and historic il vvl dom, Con¬ 
tinually revolving these subjects in his in ml, conforming to 
them in practice, instructed in the forty-eight ceremonies, 
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and versed in local usages and established rales*. The mere 
order of priesthood is no! sufficient to i 
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contrary to law or approved usage, represents it- to the' king, 
or the chief judge, fhat representation is termed the sub¬ 
ject of a judicial proceeding 
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should he summed by means 
forth,. This is an obvioits confe 
been noticed by the author, a) 
other..treatises. 


totSST % “ A king' shoiiM Arcs fo$rog : 
tS" bdare 1,in P al 8 proper in a respe 
Uing issued. " Fear not, O man, but disclose by who 
from ix bat cause,.your grievance arises 
in.. conjdnoUbh with' B^hrmns and his 
on' the representation thus made; and ? 
sonabje, he shall deliver to him (the com 


n appear r<ea- 
ni) k summons. 





those whose absence would be detrimental to their interests, 
or who are in distress, (i e. who are afflicted for the loss 
of their or his beloved object,) or engaged in the affairs of 
government or in the oelebraficxr of a festival, should not 
be sumimoned, The king should not summon one intoxicated, 
deranged, or idiotic, or persons in grid/or servants, or those 
who are depdRlantf.^ • 


4 a Nor a young woman who is without her husband, 
nor my woman, born of a noble family, nor one lately deli¬ 
vered, nor a damsel of the highest tribe. These- are termed 
dependant on tliaif relations |d 3 * 


Further ex« 
cep'; ions. 


5. “ But- women whose families are dependant on them, 

profligates and harlots, those who are expelled from their 
family, or degraded, may be- summoned 


Who way 
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6. Haying ascertained the time, place, ami compara¬ 
tive importance of the charge, the king may summon even 
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! * Catyayana, cited in the Fyavahurmnaytid'ki . 
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f Catpayam::, cited in the Vijavahurmmpae'hx, and in t hn Smniu 
ckandrica as the text, of IXarzeia. 





iiHl 
M-Mzm 


Arrest four* . 8- 
foiiit 


. 


Arrest isfour-fokl: local* temporary, inhibition fmm 
• travellings or from pursuing a particular occupation; and 
the person under such arrests must not break them§” 


OfJ.«aW«f 9. « One who being arrested at a proper time breaks 

ariest ‘ his nrrv.il. is to be fined,' and one arresting improperly is 

' 

liable to penalty |j."’ 


Improper J 0. “ No culpability attaches tohjpwho breaks an arrest 

pot upon him wbile crosstug a river- or place difficult ot ac¬ 
cess, or while in an. inhospitable, country, dr otherwise in 

_ _ « . ' 


Esmptioaa perilous circumstances/’ “ Ono desirous of celebrating his 


tor arrest. ^tials, afflicted w ith disease, about to perform a sacrifice. 


- . ' _ . , . , . 

surrounded by difficulties, sued by another parly, transac¬ 
ting the affairs of govermnetit, cow her ds while in the act of 
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aides detention by order of authority . ^ ° r 




•e sick and the rent f the other exempted .. Siok Hnd 

other exempt* 

a son and so forth, a relation or other «i persons may 

appear by d ts» 

....„_ s cannot, be charged with officiousness, as j>uty. 
{escribed in the following text of Ndredct: “ He is guilty of 
officiousness, who is neither the brother, the father, the sort, 
nor the constituted agent £<»f thepaVtyJ| should he interfere, 
he is liable to amercementf.” 
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„ , recording the 


declaration. 


resented by him, should be whiten in presence of his 
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turns; and" m the method of conducting the investigation is in both 
oases the same, it will be necessary totise the terms * charge,” " deda- 
ration,^ &c. with ■reference to the subject mutter. 
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rbcutruBCOt OCC. US iuis bl.CD comprizedifrtha 
.. . . . declaration. 


a charge or declaration which is 
ically precise, comprehensive, uncopfused, 
direct, unequivocal, conformable to the original complaint, 

probable, uncontradictory, clear, susceptible of proof, con- 

r ■■ " . ■ . 

cise.. not deficient, not at.variance with respect to place and 
time, comprising the year, season, month, fortnight, day, 
ur, country, situation, place, neighbourhood, the complaint 
" its nature, the tribe, appearance, and age of#ie adverse 
iy, the dimensions and quanti ty of the property in dispute, 






imima 

I' 1 i 1 tXi 


'^Utl 


aames of the con 


mm 


I lii, «*«««.,, the <ww> 

«* ««**■ aid grantor*.* 


..original, acquirer ana grantor . 

I <ii( 

0. All this being represented to the king, is termed the • Difference 
declaration or charge. At the lime of originally preferring KTmpteint 

versary, the particulars of the year, month, date, &c. are 
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sale, the prior transaction has. the greater validity*.* in 
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mercantile transactions also, if a person had received in a 
certain year, a certain quantity of a certain article which he 
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restored, and in another yea r he had received precisely the 
same article, and of the same quantity from the same person, 
®ISP and it being sued, he should admit the receipt, but plead resto¬ 




ration, it would he necessary for the plain till* 1o rejoin, flat 
the restoration was of that article delivered in the former 
year. The month, and so foeth, also should he opeeificid. 
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8. The specification of the country, the local eircmii- 
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iuimnmcm stances, spot, &c. as . well as of lime., is requisite in cafes Of 


be »pe* ■ ...JIPDH R9pMRHHpipRH|R|p.,.,.,, 3 ., w , .... ,, 

ciiiwi immoveable property, as appears IVoni the Allowing text .* 


*' The country, place, site, tribe, name, neiglibourhoody 
dimensions., nature of the soil, the names of ancestors and of 
the former kings; these ten should be .specified in a suit, for 
immoveable property-}**” 


** Quotation from m imceStaiii author in the Vioaxlutandmiy Vt'erami- 
tmlaya , Vyamhawmatnca, and Vivddachantfm; hut from Ytypywakm 
in the MUdcshtira and SmritWim ; and the reading of the. text is djtfo- 
rent by several authors. 
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layey soil. * The names of dnees 
i wr kirtijs ^ the assign ations of the ancestors of 
ies, and also of trie former reigning powers. By 
lie specification of the. year, month, &c. it is 
dates should be inserted as fiir as 
particular oases. 




ing the requisites of a declaration, it Semblance of 
leficient in any of these jwjuisites, it a declaration. 

; of" a declaration. This sent- 
lot. been separately defined by 
others it has been accurately 
Vlfoclaratipfisshouldbe rejected as mere sem. 
aoces, which are absurd, umpjurious, unmeaning,, frivolous, 
unsusceptible of proof, at variance, with possibility V’ 
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iiu {he singular number, it 
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pounded the reason why swell answer is improper y^Jn one 
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hi But it might be contended, that in an answer iaypl- 
vin.g denial and a special exception, the propf would rest With 
both parties ; tor as it has been recorded, that m tin case 
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the-other, and the defendant should assert that the allega¬ 
tion is false, and that the cow was in his bouse previ- 
f|y to the period mentioned by the plaintiff, or that it 
,ad been born in his (the defeiidant’s) Louse, inis snould 


justification; 


not -be'called a faulty answer, because it is calculated to 
’ * 1 - charge: it. is not a simple denial, as it. involves a 


nor is it a special etbepfioii, as it does not 
of the allegation; but. it is an exculpatory 
anil the proof rests with the defendant, in confer- 
* prescribing that the proof of justification 
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24. Where the pleas of denial avid-former, judguie 
to the' whole' matter charged, there also the proov 
the defendant;' as in an action for llk‘ reeove/y of 100 rupees, 
if he should deny, and at tlie same time plead former ;■■ judg¬ 
mentas appears from die following text; “ To the junction 
of a denial with a special plea or former judgment, the 
defendant should adduce the proof f.* There h uo such tiling 
as a pure plea of'former judgment, for-, this would k no 
answer. 


25. But a confession is a good answer by itself, because 
hy -establisliing tlie truth.of the matter adduced to be proved, 
it excludes the necessity 61 proving..it-. 
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'Section 7. 

; .• liiori. 

1. paving propounded summarily tlie natpre d‘judicial 
■edirtgs, the author conclude# the subject by a recapitu - 
■ "This judicial, procwiding, exhibited relatively to 
•neral^sists of four parish” Thejiulien.t pro- 
afttipwd to (identical with those which the king 
ed to is’-v estigate) is exhibited or explained as being 
( | into four parts; relatively to Causes io general, whe- 
>ns f or debt or others. 

declaration of-the complainant should be written 
versary.” TMs.is termed the first divi- 
lUoh.” The answer of the party who 
ust be written down in the pre- 
This is the second division, and 
claimant shall immediately ro¬ 
of the thing to be proved.” 

, and is termed the proof. “That 
being right, he obtains judgment? and otherwise, the re- 
This k the fourth division, and is termed the ju*lg* 
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judicial proceeding, which is common to all, the author pro- ^ toU,bltfi<1, 
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2. That with which a person is charged, i 
tion : and the person arraigned; hot having clearer 
quitted himself, shall not recriminate or retort on 'the com- 
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°‘ But theobjection does not apply to a plea of .former judg- Reevtmina- 
ment, as it involves the exoneration o^he party complained mUtc^Xa 
against, a'though it is in some measure a retort: hence it is “ col£ ' at ^* 
apparent, that the restriction is confined to a retort not hav¬ 
ing a tendency to refute the charge. 
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cleared himself, not shall he introduce any thing foreign 
contrary to what had been alleged at the time of his orb- 

IV i • jK . 1 .. ' fl i .* Avn/1 viil'kalciirtott 


ginally preferring the claim, .ft is- declared, that whatever 
fact, in whatever manner it may have been represented at 

.t_ . .±1kWr.%.5 «•«**<» 1. r.loim fit at <i*vr*Pi far»i fthmdd 


the time of preferring theoriginal claim, that same fact should 
be reduced to writing iu the s%«ke manner at the time of 
--**^•**" the declaration. 








Objection re- 6. But [should it be objected,] that by formerly enjoining 
that the writing in presence of the party complained against 
must be the same as the original claim, it is consequently 
superfluous to repeat, that any thing foreign to tint which 


has already been reprisetiled should not be introduced; the 
thftf the former text merely enjoins the necessity of 
:t as had been stated by the plain- 
the original claim., and not 
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i interests 

>.* .. lifcM 


Distinction 
between this 
and a formal 
text. 


•r ; »V' ; KHv'^wO^ , r Yrfw-'' ■ t ; *'• T#> In if' 

... ... 

would be entering on another 


to 




tould he do s6, 
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consequently, in the former instance, there is a prohibition 
against introducing a new subject, and in the latter a prohi¬ 
bition against enteringon a new ground of action. 

7. This has been clearly defined by Natedd: “ That ’n-y.-.u M~ 
man who forsaking his original claim rests on other grounds, 
is to be nonsuited by. reason of the confusion of his proceed¬ 
ings*.” 

H. One who is nonsuited is to be lined, but he does not Nons-.it 
therefore forfeit aii claim to the subject raatcer. ConsequeitJ. Saws** 
ly the injunction here introduced, “ a person arraigned not ^ 
having cleared hunse!!,” &e. is merely intended as,admoni¬ 
tory to the parties against error, but it does hot affect the 
validity of the original claim. Hence the ordinance subse¬ 
quently declared, * The king shall investigate judicial pro¬ 
ceedings in a bond fide manner, divested ofiuadyerteuciosf.” 
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This must be understood as having relation to a civil Difference in 
action; but in criminal prosecutions an error is fatal to the feS* 

from a tinnii- 

- - --- nal j>rQsecuti* 
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leaning of this i%4ba.f iu all civil suits, not involving crkm- 
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meeduigs, a verbal error, .or the appearance at mad- 

■rtency, is not fatal, or .not destructive of the Claim; that 

to say, the original claim is not rendered void. The exam- 
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‘Operty^ by the appehramv of inadverUney, the plaintiff is 
be fined, but ids original claim is nfit rendered void, so in 


til actions, From, the specification of the term civil ac- 
it is inferrible, that in the case of a criminal prosecu¬ 
tion, error is fatal to the cause- As if a man, at the time ~ e 
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making his original complaint, shottld assert that he, had 

been kicked on fcB<s. bead, and at the time of recording his 
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charge, should allege that lie had received a blow of the fist 
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on his foot. In this case, he is not only to.be amerced, but 
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Exception to 


his cause is to be dismissed, 


11. An exception, however, Is' propounded to the rule 
recrimimitioiif against recr imination previously to the refu tation 6f a charge : 

* He, the person complained against, may recriminate in 


charges brought for abuse and assauitf.” 
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13. But [should it be objected,] that in this instance it ^objection n 
fif equally impossible to bear tKe two allegations at once, 
because the recrimination involves another complaint; and 
that it is no answer, because it doc* not refute the first 
ehargc; the reply is, that the recHmination Is not used [for 
■m the' sake- of trying; two different pleas, biW for the sake of 
obtaining* a mitigated,‘or averting 


14V ’Air if a person, being .charged with haring abased Example, 
assaulted another, should plead that the complainant was 



5 finst*aggres».br,-:a; 

■consequence, as Ndrerfpe; has said: I*' It is a settled rule, that 
fivst aggressor is the. chief delinquent. He also is a 
'wrong doer who attacks, in the second instance; but the pu- 
feishVfteht of the first party will be-more severef.” But where 
the par ties• siundtaheously aggress, there is no difference in 
the punishment, as appears from the follow? ng text: ■* If there 
can be no distinction found between the parties, and the 


* TS.ds seems analogous to the plea of m- vmuk dmwuu in the -En¬ 
glish law; but from what has preceded, it would appear that the eqydta- 


t Cited in the Fivddatamld,^. Madktfveeyo., Sw*HfAdmdnc<% and 
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nent.,; but in actions for debt and the like, it is vain. Hav¬ 
ing iiius propounded the law with respect to’the parties, he 
proceeds to declare the duties of the judges and assessors. 
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Section 2. 

Of Mesne Process. 

A competent .surety must be taken from both par- 
the . satisfaction.'of.,the awardf.” 59 Both parties,” 
jjlamtift and defendant. < " A com potent surety*” 
me who stands in the same relation to the affair. A. repre- 
f ive must be. taken from both parties, from the plaintiff 
eiendant, “ for the satisfaction of the award,” for the 
ivory of the sum, or the fulfilment of the penalty ad- 
udged in' all proceedings by the judges and assessors. 
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2, If this be not practicable, persons must be appointed 
to guard the parties, who are to provide their daily subsis¬ 
tence, as has been declared by Caty&yana : “ If a party u 
,unable , to- furnish a competent surety, he is to be guarded, 
and at the close of each day is to furnish wages for the ser¬ 
vice of his guards %*■ Thus the, rule for taking security 
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1. * In tine case of a denial, when the claimant proves 

and an equal amount to the king' A person bringing a ing cast- 
false claim is to k*L nf *"* 
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d to submis¬ 
sion by the witnesses or other evidence, shall pay the amount 
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• H. But if the■ plaintiff caim6t establish his claim, he he- £»**• 

•comes the,false claimant, and hence he i$ to pay to the king tHFfaiii 

a-fine equal to twice the amount claimed; and the same rule t^estabhah UVa 
obtains in a plea of fprmer judgment or special plea. In 
these in&tatttes, the .plaintiff concealing • the tact, and being 
overcome by the defendant, shall pay a fine to the king equi-; 

Valent to twice the amount obtained ; but if the defendant 
cannot establish his former judgment 'ami special plea, then 
he fa the false claimant, and being overcome by the plaintiff, 
is to pay to the king a fine equal to double the amount claim¬ 
ed, and the amount claimed to the In a ease of 

confession, there is no fine. 
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which, hi the usual mode of construction, would be separatee by a con- 
hiiHdion equivalent to " and/’ they may be fortaed Into a compound of 
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be compiled by the king to pay the bn* specified, 
the wagei made by himselfc to the king, and to the 
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. .*.__ 'Ja be by t-iia party 




" is only te pay five fine, but not tive wager because th<j 

tiaetion has been observed of; the wager made by the party . 

’ ■ hi 


4 . So, where one party wagers a kindred, amt the .othei Each puny 

; . . . responsible top 

fifty; in. tile event of ios«; each par|y is to discharge hts hhwrn. wager- 
own wager. From the condition expressed, “ If the claim 
be a wagering one/ it follow? that it maybe without wager.. 




Spsci'l 
I. “ The king aha) 
boniifuk manner, rejecthi 


• s»mcnj:i , ■- 

’ 7 . 

■ 4 " proveedbigtf m a 'frW to m 

l " bond fids, 

, .^ v * . 

* Fraud {Chda), ' or and •«ti«3constrdctio?^ I&V 


sorts. - : 1st, verbal. m:adbi^riiln^;of ^what U ambigtious; 2d, pervert- 
'lug i*a a literal mm wh u- is mni ib a meta) honcal dm , &*, g^bera-: 
liisiog what id particular*—-IT. T. Colobrooktv oil the Piviiosopliy of 
the Iliadus, tVahsu & A..'.jS* vol u \n 117. 




ruth not be established according to judicial form. 



cling or casting* asi tie qmbiguiti/, or 'That may 
ted unintentionally, the king shall 'investigate 
weeding# in a bond fide manner, accord* 
Umstances of the case; arid if the facts 
not. established or proved accord* 
failure oilmen or defeat is the comic- 
e it id necessary to proceed: according to 
imstuaees 1 of. the case. 


By tho judges 
and assessors. 


in which case zi decision may be passed,' without having re- 
course to witnesses or other evidence. But as it is impossi¬ 
ble in every case to decide agreeably to reality, a decision 
must be mode according to the witnesses or other evidence : 
this is Tbe alternative* 

eAods 4. As has. been declared: “Tv 


It becomes the judge and assessors to use all means, 
other, to induce the parties to declare the truth ; 


am 


of d<>i‘idim,', . , 

Certain am! urn 
certain. 
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4. As has. been declared: “Two methods have been 
propounded; the; one certain,, the other uncertain. Certain, 
is where the. real facts of the case are represented ; uncertain, 
is where the.iadts are doubtfully statedf.v \ proceeding 
carried on in the certain mode is the primary one, but the 


p 1 -jgg-p 

UM^tfiias ««««)■„ •«*»,, 
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} qfnyfpMfoyUi cited in the $ulwlhini aiicl DipamZka, Fiahwarfspa,. 
BalUxmhkc'.tt#) Apamditya, MUnmM*u • 


1 yfytitwMiciMj, cited by BcdamOhaUayixud in the Fiv&« 

datmdam. 
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uncertain mode ,U ..secondary^ because a decision passed on, 
the faith bf written proof and witnesses. may be sometimes 
correct and soxriethnies otherwise, for witnesses.and other 
evidence may be false* 

'C w ' J >A * v-fl-' l v jw ,y iVW i vT^i , «*•’ ' N ^ v »{/ yij .* i . ’ a!.v * ’ ' » 
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5 , w Should the truth not be established according to ju ¬ 
dicial fom, failure ensues.” An .example is now given of 

. ‘ ■ ' '* 4mied } is p 

this latter part of the text . . “ In a denial of more than one of the who) 

•written' claim, if confuted in. a part, m shall be made to pay 
• ' ' : ■* ■. ■ ; . , 
by the king the whole amount of the claim ; but that winch 


r ', Proof of h ! ’V 
par ft. whoa the 
whota claim fo 
deni&ly is proof 
whole*'i / 


■ 
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6. In ix written..^licgatioh,• comprising more than one, or 

■ ' ...... ' 1 .!'■'■ A* 1 ' 

several claims for gold, silver and cloths/for instance., should 
the defendant, deny or. disallow the whole ; if confuted, or 
forced to an admission by witnesses or other evidence in a 





silver and the other • artkl.es specified*. But “ that which 
has not been represented. skpuM-not be received :•* that thing 
which lias not been mentioned at. fjfje time ofaidkirifr the 



AparaMfia, and S\utoptmu 
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MitraviUra, 









means, that a part only of the claim, or moi 
being proved, by testimony or other means, 
thereby established. Should this, text be adducec 


V> 

r v /more or Ifcss 

the tflatm* 
recourse may 
be had to other 
proof* 


tion, and. should it be argued, ; .that the proof oi ope !^t 
of the claim cannot in any case establish that part: w^ich is 


not proved,., the answer is, that although the meaning of the 
text is? that by reason of the necessity of proving the whole- 
claim, the proof of a part or of more by the witnesses Ad ; . 
duml does not establish ttm whole which, w to be proved, 
still Iron* the use .of the, tmas ■* not fully usUtb linked” the 
meaning is, that a doubt remnimv ami that recourse must 
I'm Me! to other proof This also is warranted by the text, 

“rejecting ambiguity V'- . 

* .** ' : a,]pproitcf>i};i»f» 5 .-M. .eert/nntjV’ Proof in \\ ease of 

seduction • or the like dependant-o^ emtence, &o» resting on tokens* • 
or other’ weak grounds; thereforo,. m such eases there is uncertainty. 
But..in eases of debt and the like, the proof depends# m tmaer^o 
renting’ on strong grounds, fcm. eases aru {ipproachingto certainty*. 
StModhiui , ' >l (t '<■ ‘ 

* ’ f Cited in tho 'ftranntrotfai/d, and r wtetiaMniltiM*. 
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In cdmma 

prosecutions) , • .. 

proot of a part proved by 
is fufficieut for 
the whole* 


be charge be 
the whole charge,, 
d, because tbis alojpieJfi 
ns, as appears from the foi~ 
In cases of adultery and theft, 
the whole charge is proved, should the witnesses adduced 
depose to the truth of any part of it*.* 


m this case the 
sufficient proof in .such 
lowing text of Catyay 


Dbcmisitxon 
i >8 to the mode 
of proceeding 
when two sa¬ 
cred texts cUh* 


15. But [should it be objected]/that * In a denial of more 
than one written claim/’ is one sacred text, and In an 
action: comprising •many claims/ &c. .is another sacred text; 
—that here no authority can attach to cither, from their op¬ 
position to each other, and their being mutually conflicting ; 
and that they cannot be reconciled by applying them to differ¬ 
ent subjects ; —it ; is answered, that f when two sacred texts 
oppose each other, that which is most applicable has most 
weight*}*. J> Where two s acred texts contradict each other, the 
contradiction must be rejected'by referring them severally; and 
chat winch .is applicable, by general or particular inference or 
%tberwb*l4, has.most weight or authority. • Should it be asked 
how this applicability ip to beniade apparent; it is answered, 
fe'y experience, by ancient experience, showing the relation 
between cause arid effect §. • ' 


* Cited m the Viramih^dny^ fomfidianrtrw&t »nd Fivo&zrmvasetu. 
t Y&jnyav ttkyti) quoted by 'Sukpani,'Balmnhhntta, 6jc, 

% OotwrgitpiibaJnde, particular vnfe'refiee.^'The 

exception supersedes the 1 general rule ; and 'this m th e method of cdftsttfUr* 
mg ['be ■ universal arid special rule's; ; or othervi.se,” applicable or not 
tfoyhy hmpti of its being dpproprkto or ibe reverse to the subject matter* 
Subodhinil 0 *. , p r 1 I ' ‘" 1 1 1 

f In logic, Mwhya ami V.yatirek-d : the firstis the itefetion of events, 
gf which whenever: one occurs, the other pro occurs; the second is tho 
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is proper to To be refer- 
red sweraDy* • 

is optional 


. M, . 

w i» # s»««» jgsa* 

? ft is ft futeorule, uam-d w<le. 
that the Sacred code is of greater authority than the rule of 
ethics*.* Ethical' codes, such 'as those compiled by Vmna- 
sa and ethers, indeed,' having been already excluded by the 
text “ conformably to the sacred code of laws-fc* it follows 
that the ethical rules here meant are those which treat oi' the 
duty of kings, and are included in the sacred code. Where 

.ed and ethical codes are at variance,, the former-is 

ithoritative than the latter ; this is the established 

Ip ration , 

'* .,17' 

hi/ -,<f. v; > •», •■: ur . i ■ /*. , ( 

— is no essential discrepancy between Superiority 

P ' , , ,, \ , ot tibe sacrtHi to 

codes,, ownig to their oonjomt opera- tti* ethical 

rioite of the. subject'of religious datjf cotl *' 
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ter authority : this is the meaning. The superiority ot'spiri- 
tual matters has been exhibited in the commencement of 
the workt. lherefore, when the ..sacred and <WW»! <*.«*,.* 
oppose each other, the latter must give 
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Cover uk. * t r , . 

?uilt'&fraU iixiputz 
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hesitatingly 

a learn- 


is no 


hostile intent wind,her 
ratli*K' 5 ,;<c Let a mai 
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of & person cdmuu? ‘w.utli an 
neeakd ; for wrath meets 
•stride to destroy & person 


I 

cbming With an hostile intent, 'even though he may have stu¬ 
died the wfoolv Vedanta :. by •$t#h an act he does ndibecome 


the •murderer of a Brahu%}.? The.se are spe^imena of mo- 
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'.Hiving 
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tv to: 
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g 'slain a ' Brahmin uriiwifctiugly, such .is 
xpiatkm V'btit .'there is no expiation pertnit- 
c> wilfully' IdlU: &f Brahmin These and 
$ of the sacred ; eode. But these'extracts 
noted"• conffiftingihstaaces of the sacred 
where the former ’should be held to prevail 
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30. For as these two do net apply to tire same subject, 
rrei'woN™.. there is iw> opposition', and cojiSeqUently no room to assign 
o'eswa-rfM'.',. relative superiority. *' A muo^a ?^ttofcesitatingly kill a spi- 
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if &c. The&’e and 


■ jjy 1 hi \< t i/^| ( .■ ^|! (( j , } >f: v ( rJ | | ■ . | a . ^ ( . #v . , r<1 , ( , 

rltttal teacher, or a cMld* or an old roan,* 
the other texts have been merely recited in corroboration of 
the ioUowkg'texts, co’Dhitcifcjhg, * A Brahmin may take up 

“Tri self-defence. and in de- 
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apprr»tw% iti war, and in guarding Brain* 
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* Mmi and Vkimu In tlife FWtiMrmnmttiu ; but uncertain in tho 
yimmitrvdoya.- 

f Uncertain j& the Vinmiirodaya ; but 0'^umhhaUa says, it is th$ 
text $ Menu* . • z'f 'y ^':■ ■‘■/v^ ’ .**. ,' 

+ Cqtyayii'M ill the. VMldcirnatmefu, Vewmtiinidaya* 
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M § Menu, cited by ChiHucoMaik^ <5jv, 
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mother lawfully vs kth 
coming with an hostile in^ 


tual teacheror other 
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T& WllOSC f*xt tdw\n% 
to tho killingof 

4 with an hostile a brimin 4 <>t 

P ... to be Qoaniniwl 

occurrence of The literally, 

[.he word’ even” m 


ie may ha ye studied the 


* Then 




i from me text of menu ; 
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teuener, m expounder ot 

or cows ; all these are 
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he former are to be 
e object, of the author 
sro is fin apparent vw« 
that they may k>tli stand, if not 
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Brahmins 34. But Brahmins and the like, oeivig hostile aggressors. ■ , 
vemmsT may be opposed by a pevsota not. meditating their destruction, 
ZTlZiy”** bat for the wake of Ms own preservation. Should they be 
8lauu destroyed unintentionally, a slight expiation must he per- 


ntioriolly, a slight expiation must he per- 
formed, but the king does not award, any pamsbownt. 1 Ins, 

then, being the conclusion, it becomes necessary to adduce 

. . , , , 

„ f«nrf cc +1-.A otumnlft i tii fiimnsitha'n between, fche sacred 


» Cited to the Virmmom, Di^caika. 

+ The original 1ms it “ by means of the Aikwvat'nc/a- 1 he Athvr « 
vaveda? is well knowii,... contains rwaiiy forms of imprecation tor the 
destruction of enemies. Ward on the Hindus vol. i« P* 288. 
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. . -jimant shall immediately Text cited. 

5 Wnt,ng the , yVidence « f ihe tf ««S t« be proved 
aticipation oi the question, what, is the nature of 


Four sorts of 
, ,« evidence, 

v one oi the 




1 $I|P 

is that by which a matter is established or Further k 
is two,fo1d, human and divine : human erl- 2£ of wU 
•fold, writings, possession,, and witnesses. Such 
of eminent sages. Writings are of two sorts, 
offici a l and p rivate. The official sort has already been defined*; 


rJJfrT' d f. d 5n th0 >*£ 

? ivadatandava, Vyavahdmmaycieha, 


he ° f ° U ^ !( * “* ^montes, by 

or signed* eorm§ caul his gift 

on !lS3f WiU ,T ee4 Mm *” " Either An POT«*» Siik, or 
on a plate of copper sealed soft his ow« signet. Having described his 

ancestors and hmsdV’.-Sutodhini. 
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session implies 

' 


Fn default of w ritings and the other two description 
o' divine test, the native atuT distinctions of 

will be treated of hereafter, h propounded as'another 

" *. 


1 underst indlng of this, it is .necessary (:o explain, that 


To the duet 

according to two Mirnanm philosoph:y, there are three modes '.'-of proof : 

or the evidence of the senses ;• tlnmarmnu, or the evidence 
e ; and Shubdu, or the evidence from sound. 

ruj or conformity, i»'a term ofltygie. fc In Hetwabkam, 
sions, vfo. Smyublmham ,. yiromihii, SutpraHpuMn, 
ihu. The as;signm.eJTt of a plausible, though false t&v* 
js called Ertmrhham* Agreement as well 
' between the. cause and the m&ck? h &uvyu~ 

' ' _ • >:, ■■■:.; -;j; -v: v- \ , ; v> ■■ ' >. .•■■, 


isiii 

■ 


ing peculiar to the Miiu&nm 
'he on the Philosophy of the Hin« 
ArtifutpuU, h- deduction of a matter from 

if i' 5a thfi Cati'vmntvnti 'tv >” »* f «,rt4> 


e; It is the assumption of ft thing not itself 


ii, or 


L'Wf raos, K. A. S. j>. 445-. 
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mill® 
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lial of a deposit, divine test must be resort- 

is applicable only in default of human evi- 
. „ - . . 


;v^ 

ii— 
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a the general fixed mle: an exception to it will 
ly be shown, 

* 




abuse, and in all. cases attended. wHhviolen 

.. ,, ...-,....,i.. 


ago, the witnesses 

■ ' " ■■ ; ; 

--1 v .., 

1 


be ^subjected to a divine 

- 11. Next are propounded certain rules regarding wr* 

o» writings. ings and other evidence, “ The proof of established custo 

among assemblies of townsmen; (puga), companies of traders 
(xreni), or conventions of different trades (gun no), depends 
on documentary evidence. There, neither divine test nor 
witnesses are available^” 

. ■•■ ■ ^ ^ ^ , _ . ' , n ; ^ y_ ■_ | t | , .-, " , | _ __ ^ _ _ 

* Cited m the FeeramitrodnyaJ 7 r y(mhdfamdyj^^ Fivddatandma, 

f Cited in tbe VixtiMmidma, Vewamitrodayiu ' 

J’ Vr.timpati, cited in the Vivddotandava, but Catydyam in the Feera* 

mtirMaya, SmrUichartdricd 3 VymwMmchmtdmani* 
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Of Kelaiive Priority. 



to/ and re- 

s Biuat no t be had to a divine test or to wriimgsf.” 


Suction 2- 


Of Relative Priority, 


‘ / /'iv ' * ‘ ^ V* 1 

1. In answer to the question proposed. To which of 
the two acts-will the greater weight attach, when each party effect in at*. 

t&itt t‘R >CR«* 

adduces evidence undistinguishable .in point of preference, 
tlu> one asserting a prior, and the other a posterior claim ? it 
is declared, “ fn all other matter, the latest act shall pre- 


IffSlH 


. 


2. “ In salts for property "generally in actions for debt, Explanation’ 
&c. “ The posterior act:» that which is last done, or the later 
transaction. The posterior act being established., he who 

asserts it succeeds'; and even though the prior act should he 
established, the assertor on that ground lose? bis claim. 

3. Thus, if one party proves a loan by its delivery, and 
the other pleads that he owes nothing on account of repay¬ 
ment, here, in these two acts of delivery and repayment, 

. , • ' , , , ..„....* .,a. 


■ t ibw. ■ ■./> v . .i <>/ 

XYairiyu-wOcya, i, itoit in the Vto&$foin$rnwn, Vivadannivusetu, 
and DvyatfUwa. ■ 
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m. repaym$St 


4. So also/if a 
nieces of oionpy at one rr 
period agree to pay i 

' ■v' 1 'T', ‘T. ; 

, eo w-age meats, tna 

from Sts itaii 

IS 


undred 


W§,Mi 


a subsequent 
evidence 
re ate v 
•Jar, date, and 
is fence of the 

.aoreover I icon (glared, “ A posterior act not 
sttp^seping I> riw bas 00 e»wtence.” 

tionin 5. An exception to this rule has bets'll prbpouinled: “ But 
l gtfS in the case of a pledge., a gift, or a sale, the prior contract 
has the greatest force*.* In the three wtauoes of mOrt- 
gage, fete, the prior act is the more valid: as if a person 
having mortgaged a pfobf: of land to one person for a valu¬ 
able (Consideration, should subsequently .mortgage the same 
piece of laroi to another for a valuable consideration, the right 
will be with t|te firstmortgagee, .and noi with the .second. 

So also in the cases of gift and sale. 

6. It should not be cohfonded, that, as vrhut has been 
mortgaged let one person cannot fee bip.ftgngcd to an other, 
on account.; of the right of the original owner having been 
divested, and that as the gift or sale Of things,already given 
and sold is impractjcable, therefore; this rule is impertinent; 
because it is het'e. intended to declare tie prior act'to be 
more valid in eases where a person, through delusion dr ava¬ 
rice, rndkes a second . mortgage, &o: where he ids no right 
to do go. This rule, therefore, being pertinent, should hot 
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1. Previous!) 
when coupled with c 

V '■ „ ■ ' . . : 

effect of possession. 
stranger for twenty years, r- 
without asserting his mvn rig 


« is evidence, Effect of 

possession, 

•os another 
kessed by a 
e for tea years, 
eriy in them*.’* 


2. a By another:" by a stranger. K Observe# his land Ebq»laa»tta 

,, . . M . 

l§|p; 


or moveable property enjoyed by another without interfer- 

“ <nW I i . '> 1 . _ i .. J .1 


im# ,• does not prevent that otiu 
declaration that it is his own. pr< 


ing it by a 


well twenty years 
enjoyment, that is to say, twenty years uninterrupted pos¬ 
session, will he the means of causing loss; and in the case of 



t, OS Objection 
,, , ..... . 4 . i nr^eti to this 

non-interruption cannot destroy proprietary right, non-inter- ,iutei^«tatioiu 
ruption not having been recognised; either in practice or 
theory, like gift or sale, to cause a cessation of right, and 
that, therefore, proprietary right does not accrue from 
twenty years possession,, and that possession, being merely 
evidence of right, cannot create the thing to he proved; and 
moreover, that it is not included among the causes of pro- 
prietary right, such as inheritance., &c. as detailed in'the 
following text: “ An owner is by inheritance, purchase, par¬ 
tition, seizure, or finding. Acceptance is, for a Brahmin, 
an additional mode; conquest for a C 'sheirya ; gain fora 
Vaieya or Sudra-f." These eight Qoiitama has declared to 

* Yfynyuwaicya, cited in. the VivMaiandam, SmrUivhandricd, ' f'ydva* 

Iuirmmyuc'ha> Sinntisdni ? VwMahhanyarnam. 
t* Vfaidatandam. ■ 

*> » 




has iiot'enutrieratecl'|>&se$sion. 

-igiit to' affirm that twenty years posses- 

• ' <■ . ■ 

creating proprietary right ; and as the 


fs of worldly concern, it, is 
’'ole'ly from a passage of scripture, 
discussed in the chapter treating of 
nee; but the text of Goutcima is merely preceptive*. 

VJoteover, u He who enjoys without a title, even for 
mnclred years, the ruler of.jthe-earth should inflict on 


that signer the purhshment of athieff.” To assert, therefore., 
at..’simple posse«4(>n'confers a right of property, wold be 

making an assertion contrary.to this, -text.: and it should not 

1 1 ' u ■■ 

■be contended, that this l.ast terd, “ tie who enjoys without a 
w &<p„ relates .'to concealed possession, and the first, 
lamely, ** He who sr.es his hand possessed by a stranger tor 
twenty years," 1 &c.(§ 1.) refers to open possession, because 
the text, He who enjoys without titled &c. has been pro-* 
munded in both without distinction. OaiyAymia has pro¬ 
pounded the same rule : <e Iii (lie possession oi cattle,* male 
or female slaves, &c. there is no validity either for the 
unlawful! faker or his sort This is the established rule Jr’ 
and besides, loss cannot aecr^fc from open possession, be- 
catlse.it is not, a cause of loss. 

ft, It mast not ho supposed, that (lie exception ill favour 
of tire greater validity of a prior act with regard to mortgage, 
gift, and sale, is it:tended to imply the greater validity of 

* i u other words, it merely enjoins the duties of the several tribes, 
ami furnishes m.» proof that the modes of acquiring property are to be 
ascertained solely by reference to scriptural .authority. 

t Narwia, cited’in the VriMitandam, ■ SmriikMrdrMt Vyavahdra* 
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may&'clw* 


f I'wadttchanrfrm, VivdthCaridava, 
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ie to -rejoin may 
text, ^ The king shall 
a bond fide manner, re- 
y , ■ . -.b the correct interpretation. 

T x :: y" ' : • ■ 

J be supposed, that, as neither the loss of 
. 

e remedy ensues, the text above quoted 
Ui remain, passive, as-a per- 
it iuteriermg, might be ini danger of 
had it been merely in tended to con ¬ 
st remaining passive, it would have 
period of twenty years, iaaiHiniudi as 

1 loss accruing on simple posu 

* 

ie memory of man. If it 
at the definite period of twenty years 
cot ion to the title deed of 
o f Citiy&yana : f He who 
ijoys iiio property of a. competent 
r s, the title deed is incontrovertible 
f : w that also is denied* as the capacity 
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Suing, the boundaries- must be grant- 
Ivieb that contains mast be excepted t 
and the same rule 
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8. The meaning of # text must therefor, 
in n different manner, which is now done. The .loss of the t*u propound- 
profits accruing from the real and personal property is here profits fotend- 

.. . , .4 '* 4* s i _1.. „l' l\.,. J 


■c, be declared Hight inter- 

pretatton o£ 
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another, yet he loses the intermediate profits. This inter¬ 
pretation -is conformable to the express words of the text, 
and is pitfervible from the fault of the owner ia remaining 
passive. 

9. Bat if the possession had been in his absence, he regains 

, .. . , . , , must bo for 

the profits also, as appears front tne conditMa * him who oo~ twenty y^ani 

, t . , . . Revved, and 

servesj* } and n'lJics-p^ss^ssi on uaa utm Unuoy li is obse rv ation > uninterrupted. 

interfering so also, if the possession had ftpm observed 

and not contested, but the term of twenty years imd not 

. 

cl, as appears from the word “ twenty. 


PiDs^ession 






Itlte 


ij^pBwS 


-- r - ». 

m ' Vyavahd ramMhava , Vivd4atmd(tm, 




H 


wmmm 


it iai B 
3 -V .CllAN:* 



Hi 


: v **' }>:I YiUww 1 ' ■ .'i?w•$^ 

l’unishiiieut 11. “. He who enjoys «v 

*nay be tuftic- , 1 , . .1 ar ..,(i 

—r OH the uu. years, W nmn: of the earlt 

e J, tiveu iit'ter jnmsbitteui of a tbief * f 

■twenty years. ^ ^ ^ tltecase j n cases 

the property(tj^dnUr »»«rt 
it not for tue^r 


is at* ext 


it. not for tire ruin declaring loss s 

, 1.1 .a i: .1 ru-.i. 


... y; is ad exception to foufo urr . Biftfod. .- •••• ,• - 

punishment is to be inflicted from the possession being un¬ 
law f ah and because there is no exception to this part of.the' 

, . , . ■ text. , , if,' K ‘,•,^fr ,' ■ 


teipitula- 12. Hencft i( is'.estaWislieci, that fn>AU Ih^ fouli ol the 
itf “' owner consisting in Ids neglect, and from the express words 

_i_i_-_____ : - 


where <:h«fora.«?r i>y utt- i.uk, ■»>«** 

,* interifit.'' But. the Hindu legisl .tor regards the ordinance ntto 
as n rah of positi ve law, than as foe 4*»tato of unfettered equity ; for he 
proceeds to state, that tlio estimated value should be restored were it 
not for the positive exception, which must be reconciled, so tnat ‘t ina}’ 
>iut be superfluous-; 
t Vi dp vupra , § 


%m y M 


«L 








Illiip 


WpM jp 



<SL 


*• 

i the wise cfill Nicshtpa.i & 
idclht*” 

id for twenty, and in pledges of 
y for ten years, no loss of profit, accrues to 
•bo observes the possession, and does not interfere,, 
the absence of any fault on the part of such person ; 

“ these instances there is a competent reason for 
uiuch as irH:he case of mortgage, the very pur- 
™g wade is to confer possession, and therefore 
of neglect does not attach 

of boundaries, from their being easily 
.dent landmarks of chaff, ashes, or other. 
Stfjpt ro»y he permitted; and neglect may be al- 
re ease of sealed and soecified denosifs. herr-tus* 


In the case of be 
unable by ancient landmarks of« 


in the case of sealed and specified deposits 
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is a legal prohibition against the enjoyment of them. 


res- 


tored with interest. 

-°o /"idfo* *“ fc case °t’ idiots and minors, neglect is excusa- 

«&?:. hie on account of their ldiotism and minority, and in the 


empted per* 

■on*. , ■ :• ' .... __.. 1 e I- : 
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tae rest, as il, ere i| a K»cthod ol aecmi._.„ .. r „_ rr , w 
possession falling rnider■obscrvatimi, it caii. never be the cause 
of the loss of profits 
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polled 1 o worfc at his proper o t 
with the exception of Brahmi i 
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Gf Posws'sior: 

ossession has been dec 


ed; hat 


>s session 


’does not conform with .right? [it i$ adm 
title is more powerful evidence than possession unaccompa¬ 
nied by hereditary succession*.” 
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o])ie-pc$. 2. A title arises, from gift, sale, or other cause of right. 

• n isri > . , ■ . . 

;de»ce. That is more powerful or more w eighty evidence in the es~ 

tabikjhihent of right, because possession is dependant on a. 

title, as Nare da. has said: u Possession • with u dear title 

affords evidence 5 but 'paw.saion. cousliftdes no . evidence, 

if unaccompanied by a clear titlef:* nor is a title of right esta- 

m Mished/from .mere possession, because possession.,of another's 

property may be obtained by usurpation or other [uojustifi« 

able] means. Hence it has been declared : w He' who' siin- 

y pleads possession, but no title, in .consequence of adduc~ 

ig such false possession is'"to .be considered as a thief J*” 
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3 . But it is now declared, that possession is evidence;; 


Krpanitet) by when aocoFVp amed by the five iolb wing conditions, - -a title,' *■ 
i conditions. „ , t . . 

leiiert.Ii of time, continuity, noh-inrorhiption, and tm know* 

.. .., ■ . :' 



but PUdmtiha in the Snwtii* 
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uM it is independent ot Ifcaffior<h 

„ . presumption of 

indent ot its existence, % title. 
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Sssessiott. t 

’ herecfitaVy succession ap~ A titled ori. 

, ' 4 feuto in cases 

be memory ot man, and the text sho w- within the ma- 

the superiority of a title intents'a'case within fte mfi- btoleyoud 

raory of man; because in cases felling vritlua the memory 

of man, as it is practicable to produce a title,..if such title 

is not produced, it is certainly inferrible that it never existed, 

and coas^uently^ in such cases; the evidence of possession 

is' dependant.on the production of a title; but as from the' 




non-production of a title in cases extending beyond the me¬ 
mory of man, it is impossible to be certain of its hoivexis- ] 
fence, possession accompanied by hereditary succession may 
he evidence Jn such cases,'indep^naent of the production of : 

. 


title. 




7. This has been clearly laid down by 'CafyfU/<ma : Text of cin 
* In cases falling' within the memory of man, possession con^ne^tion^ 
with a title is admitted as .evidence of landed, property* In \ 
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cases extending bey ond fee memory of man, the 
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;adr«d year# i& defined to ho 
cm the test, tft The age of man 


f Even: without >' title 
certainty- of the non-exjst- 
oB-productin». There- * 
*e -hundred years, heredi-f 
wider the observation of | 
as it fortes a. presunip-1 
title t-' : 


• #rn in m ? e. the memory of man, possession is no ev: 

coiiu ftml th.irri 

traditional proof of the absence of a title. 

&&tia%le- iVKMfar 

. .ix. .... ~ a « tor,. 


e/^,teridhig^ven beyond 
no evidence, if t|$re be 
On fhis.is'found- 
yen for , many 
& ifiAktonth^t,,am-;. 
t not be supposed 
m the expression 


from this text, “ Me who 8co. ftm 

* mA SairUiekuntiHed. ■", 











, ‘'That which U 
westor*, cannot here- 


;h three 

immemorial,, or without 
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sumed from its having desceiu 
must be interpreted .to mea 
a detnonsimhle title, not without the;.existence of a. title ; for 
it has already been declared, that right does Wot accrue, even 
from ceifeuries o4citpai>without ihO existence of a 
title. Such is the signification of the rule coricurtring the 
hereditary succession of ttyjpo ancestors. 


Po*se3»ion II. But [should the -objection be ur&edc] that iHs in*e« 

'Vnph an mrerri- , 

Me title is «vi- levant to declare that in cases' falling within the memory of 

d«M<!0 oi right. ° . 47 

man, possession accompanied by a title u evidence of right ; 


for if the title may be derived from -any.•extrinsic source of 
'evidence,, [such as.:purchase, &c>.] then the rigb* must be 
deductible from that &lone, nor can possess km be any evidence 
either of right or title ; and if the title is to be inferred from 
any extrinsic wlfifk of evidence, how can possession accom¬ 
panied by it [by title] ‘afford evidence [of right] ? It is repli¬ 
ed, continuous passe^sior*. accompanied bj^.a title derived 
from other evidence, affords evidence of right at- a subse¬ 
quent period .;'but a titley'suth as 'purchase. See, though esta¬ 
blished. unaccompamed by po^essiom is not ..evidence. of 
right at a subsequent period, because,.' in the intermediate 
time, the .right may; have- become extinct by gift, sale, or 


other means of transfer. 

Ail this isi inefragabief. 

* Vit&iktmdmi. 





t Thk warns to correspond with the dviliape* notions of the 
tion of right. 

* home have founded the Mt(B6 of dominion in the Tight or power 
of disposing of it; which is false; because mihoip, &c. cannot dispose 
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!6 means, mental -verbal Aoceptaiicc i* 

. ,, , , . . tWfoiu. 

;a«ce is tho. determination to 

isibeaitteraiice of the ,exj>rcs- 

e; wKkll is a cr. icretee er~ 


of their estate, awl jret t estate (ire the proper owners or dominl. 
/\r.™ it mid tumu-nm essGy quia pemtere non pot,w> 

■dMvrim, ;<i’Ui .meUitv,' Last p£ all, 1 ; 
akn).e; for poaseftsioii is one thing*, 
ft, Fossespion k proporly higal . 

netting like, eworti ug the acft of pro* 
exclude thaisciiHm of others ; and when ire 
the pocupauey of those whom we conceive 
property attlawfullyj ws, mean to recover ou 



pa-tyjfor 




that act ,! mentioned, Moreover, dominion has its 
wWi,tt>ai» «hrnnis«I na«.Ai» ! ioi l ,’'—Taylor’*Civil Law , 
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>n- ; Possession is 

some rases 
1 $ mor$ vv eighty 
than a fthifc*'- 


ami“ Where 
not sui 
the super!; 


s is not the least possession;, there 
ive been propounded to point out to which 
__ t .ongs, where the three descriptions of evi¬ 
dence meet: as for iuatapce, in the ease of the first acquirer, 
if a title be proved by witnesses, it is of greater weight t&ari 
possession unaccompanied by hereditary succession. Again, 
possession ituscotHpsknied.,.'^^ 1 


the fourth descendant, is more weighty than & tins proved 

If “I . . 1 . . V . * A<\ n A .• „ if • t ", ’I - ,. VV*4 . r 3 J*4 * *A / «.‘J * /»] il I i vi Oi f 1 


by document; but m the case of m 'intermediate • 

a title aeoo/Jjp mied with evsiyt MUail degree of possession 
better than a title dcstitfi'te oi^nsseHsionJ. This has been, ,‘d 
expresfS|-declared by ’&&**&*■: ; ‘Fotj|ja&si; ; gift & d cause ; ■ 

for an intermediate [chflmant], po^sfipa with a title ; thrift \\ 
long and hereditary possession alone,is also a good cawsef.^ . i 


* Cuty$,i)un<!.,t\i<i& in the $mrttiehan<lric& 
+ Veemmitriidaya. 


| See BlacKswfte on this subject, voi. It. p. 1ST. note 
§ Smritichtmdrka, r/ivddalanmvn. 

?p2 ■ 








inferrible, that the extent Iff the penalty is tel 
condition of the persoft and the nature of the 


idencf; 



by whom a title ha* been obtained, must produce it when he 
- i s impugned, but Ms son and his grandsonneeduot; for them. 


possession is more weightyf.” 


By whatsoever person a title to landed or ether pro- 


»onS'&y 8 |p CJr ^ ^ been first acquired, that person, when his right to 
^rfept^nnrt ! snch landed or other property is disputed, must produce and 


his gVandson : 0 ^ ( , bis tit\o .by .documentary' evidence, of gift or other 


‘'lier^itary PMBSBipjBJM • • 

cession. ' mode of transfer From tills it is inferred, that a penalty 
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atiaches to rim ftrst acquirer failing., to shew his title; ’but 
his son, the second incumbent, need not shew his title, but 
; only continually uninterrupted and open possession. Hence 
it appears, that if he cannot prove a title, no penalty attache* 


, t 0 linn ; but penalty attaches to him, failing to show posses 


sion accompanied by the condition above mentioned. This 
is established; but his son again, the third incumbent, need 
not show either a title or possession accompanied by the 
< above-mentioned condition, but only hereditary succession. 
Hence it appears, that penalty attaches to the third incum- 


* Vide aupra, See. 3. § 3. 

f h'tivaicakiM, cried in tikis,SmritielmMrica and VgqvttfMwmyiw’ha, 






also the real meaning i$, that although, in 
from the non-production. of a title the ] x „ 
lost, yet there is a; diftereuee as to the penalty. It has been 
declared also: fc He by whom the title has been acquired is 
subject to penalty• on .failure of producing it> but not his sou 
or his grandsoDs, though the possession of these two also is 
forfeited V’ 


soa aria grand, 
son. of the first 
acquirer^ but; 
penalty also to 

quirn-.. 


. . 


. 

9 , It lias been hel<l. that possession beyond the memory 
of man is good evidence, of right , independently of the de¬ 
monstration of a title. Here an exception to that rule i*. 
declared" He who dies while a cla im adduced by another 
is pending against him, his heir must prodace it (the title]. 


Tb-d defend- 
am ay in cf, |>uiu 
ding! a claim 
against hitti* Ids 
son must ptdve 
bis title, pos¬ 
session. nop tie* 
in<r antficienti 




Possession svifhout a title is not in such case an adequate 


pleaf. 1 ’ When an usurper* or other person having a claim 
made against him. departs this life white the claim is pend¬ 
ing, before the final decision of the suit, his son, or other 


heir must prove his title. 


JO, Jo guch cases possession without the production of a Because the 

plea of posses. 

title, though established by witnesses,, does not ait ora evv- w ion would not 

J f ' , y , ■ lums availed ' 

deace of right, because the plea oi possession would not- the original 4e- 
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1 All 
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gant parlies are alive ; but in < 


2 . With a view to elucidate this j 
quenco of judicial tribunals; asseuiblio! 
and companies, of traders [Sreni], isne. 
sous specially appointed by the ruler : assemh 
jneh 2 companies of traders,, and faittilies ; th 
according to their relative consequence, In the inv 
of the affairs of men*."' 

3 . “ Persons specialty appointed hy the 
expressly ijoiiftinafed by the ruler or king I 
dial proceedings, s««b «fi arc described in 
other texts : M Persons who are 
appointed assessors of the courtf.- 


or uaju»»*A 
propounded. 
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acshara. 

bes and various professions sitting 
r citizens. Companies of tra- 
•Ons of similar or various tribes eicer- 

S . horsedealers, pawnsellers, wea- 
mlies : assemblages? of cognate 
s, and kinsmen, 

A n appeal 4 . It must be understood, that of these four tribunals, 

may-he prefer* 1 ■ i J.frn 

red from ttie’ 
decision of a. 

family upwards Ui |H r , ( 

d:X”pp*mtal portanf. “Of men.” of litigants. “ In the investigation 
by tho ruler. 0 f affairs:” in the administration of justice. This is an esta¬ 
blished rule. A judicial proceeding having been decided 
by persons specially appointed by the ruler, if there be dis¬ 
satisfaction on the part of the litigant fancying himself .ag¬ 
grieved, an appeal cannot be preferred from them to an as¬ 
sembly of townsmen: nor, ha ving been decided by an as¬ 
sembly of townsmen, to a company of traders : nor, having 




been decided by a company of traders, to a f 

itmily: bat 


having been decided by a family, an appeal in 

ay be ore- 

PliSi 

ferred to a company of traders, to an assemhlj 

j of iov/ns- 

v 

llfttflg 

men, and to persons specially appointed }>y the k 

tog- If; ’ 
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appeal 5 . It lias been dadaral by Ndredaykhdit &(ter 

; a case has 


Jf affirmed, 
appellant to be 
amerced t, if re* 
versed, jutiicia! 
authorities to 
he amerced, 


ill 


been decided by persons specially appointed bv the long, an 
appeal pay be p referred to the king himself, in the following 
test : “ Families: companies.} assemblies: persons specially 
appointed: the king: these are the tribunals for judicial 
proceedings, and their ,• .relative, consequence is in their 
consecutive order.’’ A case oh which a wager has been 
laid on the result, having been appealed to the king, 
and having been decided by him in council, and in presence 

WliliMMHl 
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O r Decisions \U 


liable to 


and that the decrees mi 

■ 

,lab!e. ■Nttxi: , :is : pro|V{HBi-- 
es ; of all authorities are 

pulsion, by fear, by women, at night, in tlieift^ofahouse, 
abroad, and those brought forward by enemies*.” He shall 
reverse cases decided or terminated by compulsion, or vio-- 
lence, by fear or terror ;so. also cases decided by, tt'otnen, at 
Might, or in the night time, though not. by females; in the 
inside of a house, or in the interior of a dwoiling; abroad 
outside of the town; and cases decided by enemies. ^ 

7. Moreover, « A suit adduced by-oneviutoxicated,,or what ^ 

deranged, or disband, or distressed* or a minor, ..or terrified, ar<?,qivul,d " 
or uninterested* &e, is not valiclf.* “ ^Intoxicated^ with 

spirituous liquors. “ Deranged:” disordered in any of ilk: 
fiv e modes by a prevalence of wind, or of bi-fe; or <d r phlegm* 
or under a morbid stale of (tie fhret* humours* or under 
planetary influence. fc * Diseased:* by sickness. “ 'Dfofres* 
sed distress cngerrclerod',' by the privation of ease and tho 
acquisition of pain, f< A minor :* one incompetent,; through • ■ 

nonage, “to tho transaction of his a (lairs, ' w Terr died: ” by 
enemies. Uuinkircsied froi'nhavingtio connexion i .h die 


* Feerarnitml<ttja 9 SuMhiui, &c, 
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signifies a suit 


town or the realm 


) by those v arsed in 


not fie attended 


of 


ages of the town or realm, 
- dich is» $nt opposition 
l. that act which has 
.rio validity~J: j and 


••also bo. ^mders’tpod relatively to the act of 

Wt-j&jLifittBiIIIj|[jttjH|||j|jf| k|| n| * '■ ' ■ ■ ■| || ’ '■ 


i who has no delegated or natural interest In the suit,. 

■'vr v, 

h But the text, * & a. dispute between tutor and pupil. 

•'.!•!• ’.X : , ■• ■■■'/' ■ 1 '' . C 1 'X, iu ;■ 


fietv 


d son, hfisband and wife, master and slave, a in- 
wSfeding; cannot fi»'’entertained t," is not intended 
•gettwar front legal redress, because even 
;ial proceedings are allow able. 


A -pupil may 9. 
havft 




aftnimi hijrtu* tis< 
n>r in attain 


<:8S «- " : v' 


pupil roust be corrected Without chas- 
but if this be irupracticable, recourse must lie had 
rods: composed of strings or cane, and the king 
one using other m’struirieuts than these §* Tim 
Gautama: “ by no means on the head, as de- 


|g|tf^ 

dared by Mmu ” From w hich rules it appears, that if a 
tutor, impelled by anger/ strikes violently, or on the head; 
nrtrl if- iim rmnii Jims' treated m an illegal manner, should 
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nmitmkya, JSuhodhini, &e. 
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ed, and shall receive a mi 


v ^his text ^ .*■*■ * - r. 

a judicial pro'eeeduig by a slave a 
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him emancipation and a share of i 
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* Yajnyawakya, cited in the Ddyabhaga, I) 
tmgmha, Vivddutmtdava, Fivddarncnwetu, VivdiUtbl 
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lal proceed- 
■in to respectable married women 



. ; 

an carrying on trade openly for her own account 
distinct and separate from the traffic of jher husband; may, tuMer tfuft 
French institutions, bind herself by obligations relative to her trade 
without tiio ^sanction and authority of her husband, and subject herself 
e.—Colebrooke on C p 












ill treated Trove jiro- 

K nv A . BWty. to bo 
A rO V 6 restored to the 
', owner., 

tier it 
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to its rightful owner, i!'the ovvoer identity at 
bymarks of its quality and quantity ; but if ho fail to identify 
it. he is to be Sued in' an amount equivalent j to the value ot 
the property elaimecl], from his having uttered a falsehood. 


Uicblanation 
of thti tex$, 


3.‘ The rule for the restoration of trove'property is here Beason for 

■ aeclariog'this 

specially .ptfopoupdech 'because itnaiog has already been emu- rule. 
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Vemimitrochi/Q* 
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4 therefore what 


Trove 


■iod for 4. A period of limitation ha* also been declared: “ Tr 

trove * 

■*'"should or waif propertyhaving been recovered by tax gatherers or • 
police officer, the rightful owner will recover within the 
period of one year:! after the king will take it 4 ,* Menu has'ex- 


f he period of limitation to three years in the fo?UAv~ 
sXt, “. Three yea^s let the king detain the pro¬ 
perty of Which ‘.iw owner appears... after a distinct pro- 


iillli* 
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ciamatiou : the owner appearing-within the three years tmf 
take it, but, after , that • term < the -king may confiscate itf.” 
Hetifee it would appear necessary to keep it in deposit’for 
. three y ears.. 

5. if the rightful owner appear within the year, he will 
recover the whole, If he, appear alier ibu expiration of the 
is to he deducteda fee on the deposit, and 
rii, as had been 'declared. “ The kiwi may 
of the. property' ,»o. detained. b,y bim, or a 
remembering ijjip duty of a good king J.* 
that, if the owner;,arrive within .the' 
restored. Jf in the second yean a 
i in the fourth and succeed- 
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fourth of. the whple to the finde:r> arid to take the jfost, as. has 
eeo declared'-by Goutama: The king is to keep in depo- 
i unclaimed trove propert> for a year ; afterwards a fourth 
1 ‘mop to the finder, and to the king the reiat.*/' 



7 . The use of the word "ifwr” hurt 
er is not intended to coniine the per 


•here in the singular bum- 
period to one year, as h 


nt from the tot* “ Three years let the king detsfiiV’the 

... | - Silf^ 


. • •' -;v ' ■: ■ 

Ly/f&c, (§ 4 . 5 ) and the conclusion).of the text, “rkfter 


n, the king.may confiscate iff (§ 4,) merely intend# 


8. The rules above r^ited relate only to gold and siitfi- 
Ur valuables. But the rules relative to stray cattle #81 
subsequently fee prajSbuuded under the texts,. He shall 
give panntt for an animal with uricloven hooft,” (kc. 


}}. Having thus declared the law relative-to trove pro- 


petty, such as gold; fee, found-lying, on the high road or .at 


toll and police stations, next is propounded the Ut« relative 
to gold, &•<:. long buried in the earth, and usually called 
treasure. “ But of a treasure anciently deposited under 


But. of a treasure anci« 


ground, "Which -tiny other subjevtj or the king has disco¬ 
vered, the'king may lay up half in bis treasury,.having given 


Pcinott 

tii t defixi- 
ail not to uu- 
Hal the .iwn- 
er’s rights but 
to autltorlzie 
the kiiur to-use 
the property. 


Rulo.4 rela¬ 
tive to n ( ray 
cattle will sab- 
s/Mjneatly bo 
felare<i. 


Law relati ve 
t l 0 hidden trea¬ 
sure. 
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treasure for 
ties, since 1 




it to Brahiiuus. will keep 
:reaswy ; but- if.a learned Brahmin, that 
is, a priest versed in scriptural lore and of good conduct, find 
11 '■ astire, he is to keep the whole, because he is the chief 

ole world: but i.t'thetreasure be found by any other 
king or a learned Brahmin, for instance, by an il- 
or by a man of the military tribe, the 
a sixth of it to tin: finder, will keep the 
,as ordained Whoever finds pro- 
okiiowri, the king will take it, giving 
a sixtb|as Cf ouiwna has also declared: 
« Treasure found is the property of the king, excepting [that 
found by] a learned Brahmin But any other than such 
Brahmin, finding it, and representing the circumstance, will 
ohUt'm a sixth “ Anibedita/ not having represented. 
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desiring, or to those with an Unubhundhu f®*, the words foiled thereby 
aro active, passive, or containing, and are either in the present or past 
tense.’' Ckrev's Sanscrit Grammar,, p. .5.72. In the instance in the text, 
t h. participle », pc» V «ry * 

fVirt nk/rtfl fwr. t 


>perly'speaking, in .the passive fttftti* hut being 
derived from the X>kntm to ktidv/, it may he med in an active sig» * 
ritfieation, agreeably to the above rtflfc. 

• . 1 - • J' v* >i ' v^\ ■ >,/ ; : 
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it was taken; ami not resfor- 
‘ person robbed de volves upon him, and 
theft, as Menuhas said : u Tp men of 
should restore their property which rob- 
king who takes it for himself, incurs 
Property seined by robbers -must 
to men of all classes. The king 
> sin of robbery, 

' om the robber, be enjoys it 
f person who seized the pro- 

©less about the plundered property, lie 

■ 

subject [from whom it w as taken]. 

If pluti dere* *4. If, having used every endeavour, he fail to recover 
r^vere^^s 1 & plundered property, he must refund the amount of it 
}Tp&id hom his treasury ; as Gautama has declared: * Having 

^ui y 0yi AUea recovered property seized by robber's, he must restore it to 
its right place ; or he must pay out of his treasury f.* So also 
has Cri s k n a D w ay p ay an a declared : “ If unable to recover 
the plundered property, by the king so incapable, its amount 
must be restored out of his own treasury.” Having thus 
propounded both the general anti special introduction to 
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Still 


Mm 


* Mm>*- §40. ; |?f | |v>!; 

t formerly there was a. dlmise in the engagements of all landholders 
and fanners of land, by which they were hound to keep the peace, 
and in the event of any robbery being committed in their rrtspec- 
th e estates or farms, to j produce both the robbers and the property 
plundered* V 




Of Trove and plundered Property. 

proceedings,, debt on ..loans will next he treated of 7 
4 st of the eighteen titles'of.law'’’. 


* The next chapter treats of noiipayment of loan* (r'wtidanum), 
comprehending, rates of interest, mortgages, &«. but as' the introduction 
of it bore would appear inappropriate, attd not pertinent to tiio subject 
to utter, and as it, mth other subjects of litigation, has been amply dis-* 
emmi in Mr. Coiehiooke^ truncation of Juggimuathux I%est, I 
shall proceed at once to the chapter on testimony. 
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int Bmisdft and whose 
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tied awitness by record ; 
w He ;; a{so lias 
liory without 
greater pub- 


111 


trjess >y 

r .. it .. y __ ___ line ; 'o>fe : U : 

; is cited as a witness, is lento# rta witness. 


r ~ ^‘litonsly ■ arrives at 


tally -coming^' u One'who standing conceal- 
iisiiiictly the deiendant"/s words by the 
his : allegation- is 
*</ by secrecy J.”/ One who subsequently 

jmcmy of witnesses^ whether his 'information 
liate,, is termed a witness by corrobora- 


of witnesses not made have also 

A lownsiuarj, a judge/ a king, 

. • , ' \ *' ’ 

aiTalrs of the parties, one donut* 
inily'.disputes)- persons of the same 
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m :i ilie .-nature of it not hayim 

'■ 

daimtujt not being in’ exists 
npetent witness by reason 
dining : u ibis : 1 as to what 
II the witness depose, the ■ plain- 
t. being in exisieTire, .or being dead, the 

n . -i ' i j‘i '. * ' c .M • . „ a 



.M.'.ti'Vlesiml 46 beAr witness in'the mat- 
— '*iu—by reason of 



are in.^tracted by a fat)ier : . 
’ •death, or even .in. .health, to 
nikitcr, «1iey* may he witnesses 
% has ^aid ; c : ; After the'death of the' 
e in^trueted by him on the point of 
„ witise^ may give evidence in a matter 
H/m o f bailmints [the claimant being* 

by one not of 


been enutne « 


mKfm 

other in- 15 . Other incompetent witnesses have also b® 

rated.: “ A woman, a ntm-mr, an old roam,' a gamester, ait m~ 
id " toxicated person, y madmen, an' infamous person, an actor, 

nri infidel, a forger, one defprtoekr degraded from cast, a 
. tVifcndy oho itfteresied 1 iu the subject 'platter, a partner, at> 
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0 Smvilhhtmdrkc ?. 
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u an<j the rest, : are'i'acomp^terrt withe^es, ' Wit- 
bo; three in'>?umbeir, bat- to this rule he pro- 


KM 
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miiPof bothpoHidy oven.'one .person of vir» 

-" ' a \ . 'Vt . ' . • ^ , .. 

ioy a person of yiHuims 

. ouev^ho, % ine^ ; ^ : 'of knowledge, per- 
:ufopeoaab]e and enjoined m^hnonies j.eveu 
)my be : }>y. tlnr-anquiescobca of 

fes» By' v . l viift , aa.':of the Harm even. Ike uutubc^ t'iyo ■ 
• <c Corkfirraiers to' rfin&alert and writ-' 
law*-: ..Bj'ttitk' yiihr^thmi^tyit would appear that'vir 1 - 
•ous kBOwk^d^ is 'equally an attribute of thre-% jet the 
(but thpJr eVkleii^, is athnksihle witKotu the 
Cdfotiii '0 tlfe piwVm^, tint that the evidSfee' of one or .two 
not ^jWborct'the consent ot the paHien; there- 

a m mwitioti of three ti relevant. ' 

IPlflPiK 

if An exception is next firopfam fcrf to the text “religious, 

” &$• “Every fcah may be a witnS^F in ciises of up~. 
robbery^ and aiijyc, and a fegradt offence*.” . 

1‘be defmitioa of abduction, &c. will suWerpyutly be .givern 
h $nfih causes,: all .those who. are prohifedotl ijn fekts M cloati- 
■tute oi pietj anil Otlrerd|^Utf^s to ay he 'Wiinfmes. But evdn 
here, those cannot be witnesses who .are incompetent by 
reason of tl^Jinquelucy, or of contradiction, or of^elf-appoint- 
nunit; j;)ecau$o'iije renson-df incomj^0tency,th"af is, there being. 
nc tridh' in them. exkt&here also. •. • 


) r djnyauHifcija. cited in. tie. ¥ywtiha/wthtttfiiO'fats but.uncertain in•. 
the FivdUatamfaua. 













judge cause a priest to swear by his veracity : a soldier by bis 
horse or elephant, and his weapons ; a--itierchunt by bis kihe ; , 
grain, and gold ; i\ mechanic or -servile man by iutprecating 
on his own head: if he spcctJc falsely , all possible crimes*f •> ” 
The meaning is, he shall adjure a Brahmin by say mg, If you 
speak ialsely, your truth 'will be destroyed '-> a Vska-try & by 
saying.., IfjowPy boirjfg or elephant and weapons will .become 
useless: a. Vmsy, f, B.-ur eaftlc, se*ds, ayd gold will be uppro- 
duetive: a titidtu .he -shall adjure by saying, If you speak 
falsely, all sins will be on youi head. 
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K,x« 4 ?tion ih ((r 2$> , c< lfegenertite men who_ t«md herds ,oi ea.tjie, who trade, 
w|u> practise, metdiameal arts, svlxo protest dancing, and sing * 
Va^asT' UUCl iugw who arc hired servants or usutei*$, fet the judge - e^iiort, • 
and- examine ns if they were Sudras tW The term re- 
generate nien has b&&ft used-to denote, that those oi the 
military and commercial classes are likewise included in the 
above text The term * who profess tinging* nmauf? vocal 
performers. 


r « e of wife 24. lithe defendant.take ^oeption to witnesses;, and it 
•Skn^f 15 be spsreji'tiblc of visible proof,as in cases of m iuorliyy the ex- 


* Menu, 6. § 10% o&eiHuthe V‘Mdatmdaw, Smrttwhandned, and 

,\ Mem, sy'f li%>- -citml in the. Vk>a<tatan4cmi, VyaraMrmmqtrifha, 
Jmt Ntimbi In the SmrHwfwndrkd* t{ $<mtetm>efi they, swore by my 
thira- they made use of, as a ftsher -by his nets, a soldier by his spear, 
& c **, _potter’s Antiquities of Greece, Vol. 1 pagb Si93* 

i rivadatandava and bmnticlmidrkL 
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r ous sins, to 
ml children, 
Dver, all the 
worlds will 
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% after forty-*'** toys*:” He * ho having agreed 
iderneV and .hayiftg been, admonished, **emasos 
ante, must be caused by the king to pay to the $r% 


ebt with interest, together with, a tenth 
•e the debt. This tenth aliiitre will 
ppears from the test: " The deb- 
;ing to pay a tenth share, over and 
is rule must be imdendood 
. days- He will 
rval It must also be. 

ami othei" 

I h-hm • ' ■; : 
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upon himself the whole < 


M , maliciously refuses to 
'* That mean person who, 

' , / r 4 

evidence, is equal m point 


acquaints 

and of piiiiishment to i fajse witnesses W” That mean pei 
•* Ykijnmmkm, cited in the rivM^a/ukv^ Smritichandrtcd, 

it ■■ ! : ' 

'•+ flww« e, § lor, cited in the Fieadato titfava, SmrttichandtiM* 

ere been compelled to differ from tie translation of ; 
William Jones, see Mmu, 8. § 107* He hail rendered the term amd 
“ one who labours not under illness ?■ but this, from the subseqacht ii 
terprotation, is evidently not sufficiently comprehensive, 

I! Yujnyawalcya, cited hi the above authorities* 
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>e matter in dispute, 
i), is 



f the suit hie concluded, and false evi- 
be the ease muflt be com men- 

on ch mvoy a? Menu has declared : Whenever .false 
iu\s been given in. any suit. the .king must reverse 
at; and whatever has been dene, must be eousi- 

vpounded the rule in a ca^e where the tes¬ 
la a contradiction, the assertion of the 
he numbers are equal, that of the re$pec~ 
*arty t, v-hcre there is contradiction among respectable 

ses,- that of the moat respeotal)}e/f . v In a case of .con- 

1 

'*on> the assertion of the .majority must 

>V 
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i a case of contradiction where the man- 


list 
it ion 


bers arc equal, the assertion of the -respectable party, mi 
be received as evidence; bat where there is a variati 
among respectable persons, jfcho assertion, of those who are 
most. respectable must be received, that is, of those who are 
endued with a knowledge of revealed law, who shape their 
conduct accordingly, who have children, wealth, and vuv 


taous qualities. 


* MmUy 8. § U 7, cited iu the Pivddatanrfava, arid SmrUkkmdtkd. 
t Y&jnyavMfcya, cited m tMSmritkhandrici and VycmMr 


:trcmwjuQ to 
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of both parties ev< 
be a witness 4, $" which 

good qualities. 
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34. But the former text, “Of wituenses recorded aud sura- 
naoned by a litigant party... should one v4M.fr a ourdradietion, 
all are rendered incompetent by that contradiction/' relates 
to a .case where there is no distinction to be made [among* 
the witnesses] by reason of their being all equal.,. 

35. Next is propounded on what depositions of the wit¬ 
nesses, success,, ami .on what defeat, ..depends. iC He wilt be 
successful whose witnesses depose to the truth of his state¬ 
ment. But the defeat will certainly be his whosS witnesses 
depose contrariwise^.. 11 That party will be successfufwlioae 
witnesses depose to tho truth of his statement/ describing 
the subject mutter* its quality and quantity., and saying. We 
know this to be true* But that party whose witnesses de¬ 
pose contrariwise, in opposition to his statement ; flaying, We 
know this to .be false, Ms will certainly or assuredly be the 
defeat. 


38, But where from a want of recollection, of the subject 
of the claim, the witnesses do not depose either affint^atively 
or negatively, there the decision must depend on other evi- 


* Vide supra) § 10 . 

t Fmkktcmdava aud 8 mrUkhandric&. 


Superior re* 
spectfibility 
prevails over 
superior num¬ 
bers. 


Application of 
& former text. 


The decision 
rusts on the 
evidence of tfia 
witnesses ud- 
duesd. 


Except 

where the wit¬ 
nesses do not 
recollect* 




lifts 


clamant'* w.t 

c”Him, be I 
addir *' 


red : “ That Me 
should be re 
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cUoure* 

. -- ->• because by f 
w« nesses 


ignedly 'contrary 

i• t> .; - . . • ; . . : ; * r. , 

others w ho are more 
*, in point of number? 
rmtbly to the claim, then 
ed or perjured. 


™-,.tedi that, 'this is not consistent; 

' other proof/ after depositions made by 









faults he 


should, fro 

• •'< I !<•; .k ■ ;*• 

exception 


39. “Of him whose organ is defective, end where there i$ Credibility 

„ . . . ' , . _ „ must be eiyqm 

alallacy* that in not true knowledge,* In the same manner, ed into* nftm* 
. , the question 

as in .the case oi an eye or oilier organ, though, its defect may 

i l. .1 ' has been dis- 

not have been proved, yet by reason of there being no cer- posed of. 
tain evidence of the knowledge created by it, from its placing 
the object in a false light, defect may be inferred. The same 
reasoning applies here. Moreover, a scrutiny into the testi¬ 
mony of witnesses* as well as a scrutiny into [the character 
of] the witnesses, has been propounded : “ jftet him [the 

king], together with his assessors, scmtini^llie testimony 
of witnesses. 7 ’ It has also been propounded by Catydyana; 


Vivddatandava, 
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, and by the scrii- 
the subject matter alleged Iras been 
witness) is termed scrutinized in such 

•: ■': v;-!." 

le v *>r the established practice of those 

1 . x tw$o [So likewise] where there 

live of knowledge, the object 
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Aaofche/ ob- 41. Should it 






. 

bat the claimant cannot have 


recourse to other means of proof passing over the proof ad¬ 
duced by himself, it is answered, that this is no objection. 
" Having departed from strong evidence, he who relies on 
weak evidence i^annot recur to the former means of proof, 
f the decision has beep given against him*.” From this 
xt of Cuty&yana, prohibiting recourse to other means of 
•oof after judgment, it, is indicated, that recourse may be 
her^pieaus of proof prior to judgment; also from 
;t of JSf&jrnda: “ But after the suit is decid- 
;e is fruitless;* by which it appears, that recourse 

K idence is forbidden only at a time subsequent to 
t, and not before also. Therefore, evidence har¬ 
den by witnesses, recourse may be had to other 
means of proof by one not content. This is the rule. 

What further . 42. This being 'the rule, if persons originally indk- 

roeans of proof . 

nwy be resorted but not then at hand, more respectable than or double 
to, by » claim¬ 
ant not content the number ol those whose evidence has been taken, 
with Ms en- 

dence. be forthcoming, the proof must be made to depend 
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Paricthatatm, See, 






"oe.ru-afok:. 


ae test, ahd .after this stage m 
* • " r ■ 

1 Cl ' ,n be sought for hr a non-content 

. ire is no rule to chat offset Therefore 

tling must be hferc, finally determined, 

i where a defendant takes exception to iis wit- 
. ‘ 

ent with the testimony given by them, 
o his interests ; in such <> case, as 
y of adducing other means of proof has not been 
extended to a defendant, the purgation of the witnesses must 
' ' f a delay of seven days for the-appearance of 
eaiannty inflicted by God or the king. And if the excep¬ 
tion be established, the witnesses are to be made to pay the 
debt which, was the subject of the action, aiiil are to be amei*~ 
ced according to their abilities. But if the exception be not 
established* the defendant must rest content. 

45. As Menu has declared: * The witness who lias giver, 
evidence, and to whom, within seven days after, a misfor- 
func happens from disease, fire, or the death of a kinsman*, 
shall -be condemned to pay the debt and a Ms:” This rule 
respecting the case of a won-con tent defendant- must be un- 

-V ai 
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A defendant 
not beim? wiu 
tent with hi.. , 
evidence, can- 
hot resort to 
other means of 
proof, V 


Text of Me* 
nu cited* 
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rale, “ He 
to the truth of 
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lotfde in point of raitiiber, to depose contra* *•• 
the witnesses of the original claimant will be- 
J. But Litis is erroneous, because the produc- 
ience on the part of the defendant is [in the first 
iostattce} ^admissible* He is called the claimant who af- 
firms- the matter to be proved. His adversary, who denies 
it, is termed the defendant. Moreover, the* proof of a nega¬ 
tive is dependant on the establishment of an affirmative, and - 
th<f establishment of an affirmative is net dependant on the 
proof of a negative. Therefore the proafofthe affirmative only 
is proper, the nature of a negative hot admitting of its being 
established by witnesses or other evidence; aud it is conse- 


... .. 


duce proof. Moreover, the mode of proceeding is in van- 

1 < • - .1. 1 III - __ . .. it * —f <■!._ 


ably propounded with reference to the nature of the reply, 
according to the following texts. * When a special plea 
and former Judgment are pleaded, the defendant shall adduce 
the proof ; in a. total denial, the plaintiff. ■ In a confession 

... .v..,; 

«*•«» .w . * , * *.*, **-^ t ----—« 

* > : ' V ■ 

* The sixth general' rale is: In every issue the affirmative is to he 
proved. A negative cannot regularly he proved, and, therefore, it'is 
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•provftfl, JS negateY© VUHAW* feguuuny |.‘W fjvuiu, fluuy nucAwuto, *t* «• 

eufSWnt to deny/what is affirmed imtiJ it bo proved; but when the a£« 
£rm«tive is proved, the other nde may contest it. with opposite prooftf/' 
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iceived in the case of two affirmative 
property, by right of inheritance., with- 
mmrify. or posteriority as to the time 
t that the rale, * Evidence having even 
given, - " Sec. is an exception‘to it; that thus the witness 
of prior and posterior claimants being equaf in point of 
— 1 —wlity, the witnesses of the prior claimant must 
‘ j but; that his adversary’s Witnesses are to 
“‘‘"e the witnesses of the posterior clai¬ 


mant are greater in point of respectability or double in point 


r a negative, as both 


m numberj that there is not pi 
parties assert an affiniiative*; and the case being uncon¬ 
nected with the four descriptions of answer, the settled rules 
of pleading do hot apply to the .example cited; and, that it 
is equally allowable to assign two means of proof to both 

* proof to one party in. the same 
does not ac- 
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* ** For Ms is is not 
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3 use of the term" even/' 
Farther 
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Penalty of 
suborners and 


discussion is needless. 

impww 

48, False witnesses have already been treated of: their 
faUe.witnesses. punishment is next declared. “ Suborners* and witnesses 
guilty* of falsehood,:should be severally punished in a penalty 
double that of .the suit; and a Brahmin should be banished*.” 

He who by means of .a gift of money or otherwise, induces 

♦ 

~ .witnesses, to depose falsely, is a suborner: lie, and they, who 
falsely depose accordingly, are to be severally or individu¬ 
ally punished in a penalty double that of the suit, that is to 
say, in a penalty double that which is awarded on the loss of 
the suit respedively, and a Brahmin is to be banished, that is 
; to say,ex 


Special rules 49. This must be understood as having special relation 
methfamtawes* ■ ... .. _ 

■to a ease, where the operation of avarice or other passion 

has ml been ascertained, and-not habitual. Menu ..has de¬ 
clared the punishment, when the motive of avarice or other 


passion has been ascertained, and habitual: “ (f lie speak 
falsely through, covetousness, he shall be fined a thousand pa» 
• nas ; if .through distraction of mind, two hundred and fifty., 
or the lowest amercement ; if through terror, two mean 
amercements; if through friendship., four.times the lowest; 
if through lust, ten times the lowest amercement; if through 
wrath, t hree times the next, or middlemost; if through igno¬ 
rance, two hundred complete : if through inattention, a hun¬ 
dred onlyf. 


* Ya i juyamJc'ifa > cited in the Vlvaditandaita and SmrUichandric<i 
t Menu, b. §§ 130, .121, cited in the above authorities.. 
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ing denudation, destruction of duelling, or banishment from 
the country. In a case of false evidence, where there is no 
proof of avarice or other motive, where there has been no 
repetition of the offence, and where the subject matter is in¬ 
considerable, a pecuniary fine must be awarded against a 


but where the subject matter is considerable, eS$P®l~ 
n the country also ; and the text o { Metm is applicable 


iot be urged, that a Brahmin is exempted 


shmetit is prohibited,) that in the case of a trivial fault, it 
id be requisite to punish him by denudation, destruction 
spelling, branding, or expuMpn,-; or else (as the only alter- 
re) to exempt him from punishment altogether. It also 
sars justifiable from the texts: “To the four tribes, wot 
waring expiation, he should adjudge the lawful penalty, 
rV’ “ A Brahmin must be aane 
laches by force the secluded females 
fsf.* As to tbs , text of Sancha, 
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ported by circumstantial * other evidence, if, by. speaking 
truth, death will ensue to any^j? four tribes, and f»y 

falsehood is enjoined. But where by speaking truthi death 



be the do ante offence of the homicide of one of the tribes, 
superseded to that of falsehood : but by speaking truth, there 
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will only lemaib. the offence of the honucide of one of the 
rHs^s, . 1 . @ \ 1 

58. In this case, expiation must be petformed according Eolation 
to law. Lestit sh.onW.be supposed, that, in such case, stand- 
ing toute ami speaking falsely being enjoined fey law. there 
is JKI offencci the text has been propounded.: “ A 8ara,,nca~ 
ke oblation must he preseated by regenerate men for the 


jam 


MM 


* FdjnyamUy<t, dild in 


’■> ritld in the ViaridatmdiVm end &»Hthhaidncd. 

M*! }/' ■' l '.Vv: ' .. . i C. : 'v ' 1 -* 


M >1 


* 


iiiins 








■MH 


/ fi 


riujmore c one a <>arm- 
)$ an oblation copm ting pf 

k v S' /*")/ j /?'' i V Vi ' ! ? ! 'KJ ■■ 1 


and standing 
|t : th rfet 
f, or says what is. 

i' r.u(ft i!m * v w£: Vfv vMir/mtiYi.i fo'rX ,' i\ : 


hoof 


m 


nuuuu ivi *•» 1 

ksed Ifcat the 





IlliSlSi 








1:118 






SSKS, 





- TV cited in the above aaitoomk#* 

' Cedin'the 

6’fa 

l^|lf 











individually write with his own <,inu ' iv-ivvi w '■* ''•* *Y9 

Demdtttta or the. ii&e, is a witness in the matter in question. 
..... .. ...... ........ 

* Alluding; to the test cited in verse' 2. 
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4 Ydjnya/iodhjid, eited in the ViVivktbhumjdmam, Vh\i4itmdavd, 
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• Ancf. a writing executed by the party himself, or by 
means of another, should specify whether it is accompanied 
or unaccmnpanied by a pledge, should he drawn out acoor- 
ding to peculiar local usages, and should not be deficient; with 
respect to the .iihport •'r.hii • This is all that is re¬ 

quisite. It is not riebessary that its con ations should bo 
expressed in classical or provincial language» $$ Ivdreda 
has said ; u That which is not adverse to peculiar local 
usages, and declaratory ot the nature of the transaction of a 


us ages, and declaratory 
pledge. That instrument is termed proo^. which is connect¬ 
ed in import and language*.” '^fynsaotion signifies mak¬ 
ing ; the transaction of pledge, the making a pledge: its 
nature, whether a »ifop% deposit or usufructuary, or for a 
specified period. I)ecIoTatory,-~ : mn5/i , «/i^ manifest. Such 


* Compulsion by illegal distraint of liberty, or by intimidation of 
threats ami penance of bodily harm, is duress. It vitiates a contract 
op obligation extorted by its means,—Col ebrooke on Obligations and* 
Contracts, Pa$ I. p. $3d. Lesion, presumptive of imposition or op¬ 
pression is a ground of rescinding any contract, executory or executed. 
-—Ibid. p. 234<. 

f Vmidalmdam, but Hareeic cited in. the Smr,Ulehan4rlaU 
i Vt'oadatandttini and Srnriti&hc ndtiea. 
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served in doe 
yri and language*." $ 
quirite, as in the e 

it should be expressed in classical language 


;iiage—the terms in which these are 
r»; dii« ic meant * connected in 
itigf is proof. Here 
illie arid royal instru- 




In treating of*tbe instrument, it may be mentioned, 
the debt specified therein should be discharged by three 
arsons : * A debt specified in writing must be paid by three 
persons aionef : M as in the case of a debt contracted in the 
m of witnesses, it must be paid by three persons*, so 
case of,a bonded'debt, it paid by the obligor, 

:i, and grat^son; but not by the fourth in descent or 
This is ordained. 

Shook 1 it be objected; that a text has already declar- 
universally: v< l\y sons and grandsons* a debt must be 
discharged^ w by which u »*:' already provided, that a debt 
imist be paid by three persons, it admitted: but the above 
text has been propounded to preclude supposition, that 
in the case of bonded debts, there is, in another text, any 
exception to the precept. Thins, having treated of the nature 
of a bond, it has been declared by Catyayana : “ SuOh con¬ 
tracted by tie ancestors must be discharged after the lapse 


* It is not practicable to render a faithful translation of the original 
in this' place, the disquisition being intended to exemplify the rule, for 
forming the .Sanscrit compound designated Buhobrihi . 

t C(ityayana, tittt& in the VivtidatondttW* 
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i& Thvtext hr* * * § 

, 4.1 ^ eeu recited to 
l OI tllf; exonerate the 
_ fourth in do* 
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, , . .,., ,... „fe’ ™.'' f SSMlfllS 

the general mention respecting the payment of tfte debt to 

any person holding a bond, that by the fourth in descent, 
and those after them, payment should be made. To obviate 
such a supposition, the above text has been properly recited. 

The mo last-mentioned texts must,be reconciled to the in- 
junction of F,, S „ ,W,. 

ledge may be enjoyed c»w fn 
which the 


that in 


a t 


who is exempt from the payment is also not t 
deem the pledge ; and ii: implies, that until the debt is dis- 
charged by the fourth or fifth in descent, the pledge may be 
enjoyed: it follows, that the fourth, or those after him in de¬ 
scent, are entitled to adjust, a debt accompanied by a pledge. 
Should it be objected, that this exception is superfluous, 


liiM^ 
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* Vivadatandam . 

1“ FeerctmiCrodaya* 

I Catydyam, cited in the Vivddatandava. 

§ Cited in the chapter on pledges. 
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or torki or burnt, or divided, he shall cause another 
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to be executed^.” Bv this text it is directed, that: he shal 
execute another \vhen the original instrument is insufficient 
to prove the transaction ; and its insufficiency to prove the 
consists, as declared, in its being in. another 
, or in its being badly written, &c. Madly written , 
when the writing is bad, in consequence of the words 
tors being written in a corrupt, equivocal, or main* 
manner. Destroyed ^by lapse of t ime, Effaced ,— 
nsequence of the ink having become pale, or by other 
cans, when the writing is rubbed out. Stolen y —by thieves 
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or others. Torn *—pulled to pieces. Burnt ,—by fire. Di¬ 


vided ,—split into two; and this holds good by the consent 
of the plaintiff and defeadant. 

Mode of pro- 14. “ But if ihey disagree, and the instrument be in a 

tht i wrrtie' , *b'■ country remote. from the scene of litigation, a period of time 

t.n thrf* < i\ i* j i i 11 i /» 



e mmt be allowed for 
in a distant country, 
aided by having recourse to 
witnesses, as Ndreda has declared : 44 In the case of an in- 


* A part Of the last h tanjza of the above text. 

1* Tajnymjoaliixju,, cited in the Smrittyhandrioa, 
Vivddatanduva . 


but Calydyana in the 
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ad in another country, or destroyed, 

, 

or badly written, or stolen Should it.be in existence, time 
be allowed: should it not be in existence, ocular evi- 
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donee must be resorted to 4 / A period of time must be allowed 


, , 


for the purpose ot proitticmg an instrument which is in ano¬ 
ther courdry,, in existtm.ee, audibrthcoimng. But should it not 
be in existence, and not forthcoming, the case must be de ¬ 
cided by having recourse to the ocular evidence of such wit 
messes as have formerly seen it. But where there are no 
such witnesses! the decision must be according to a divine 
test ; as appears v from the text, “ Recourse must be had to a 
divine• test, in a case where there is no writing or witnesses-)-..” 
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15. And 
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official document, but there is this ^JJ n ^ ,al 
ses, that is termed an official docu- 
™ u h the king’s hand, and sealed with 
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16. Another species, of official document has 
fined by Vriddha Vasislha: “ That is termed a decree, 
which comprises the matter adduced to be proved, the an¬ 
swer, the 'pleadings, and the decision, sealed with the royal 
seal, and signed by the chief judge and others. The sub¬ 
ject matter being proved, he shall give the decree to the 


Of » f&voi 
able dtferee. 


mam 


* Ywa&iUmdava and VyavakframayilGha. 
t Vkddatandam, but Cutyayana cited in the Yyavahdmmaytic'ha, 

t Yasist'ha, cited in the Vwakttandava, but Sfdreda in the timritkhan- 
dried- k 




§ Vivddatandaw and Smritichandricd . 
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ove the judgment; 
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holy texts, shall giva their s: 
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; text of Menu ■: 
conversant in the 
their own hands, 


according to the role for writings V' The case is not dives¬ 
ted of embarrassmeBl, unless all the ^assessors are unani¬ 
mous, as Ndrvda lias declared: “ Where all the assessors 
are unanimous in opinion that [such a decision] is. right, the 
case is divested of embarrassment; otherwise, -it remains 
.embarrassed^.^ This applies to a suit consisting ol four 
"’lyisions, from the text: f That which establishes the 
to be proved, which consists of four divisions, and 

5cl a decree pro%*. 


of the stjatj, * as in the 
i*e varieator, one who 
iute, and one who being 
cases there is not a, jf#vou- 
eontra. This is [awarded] 
ging amercement at a future period)]. 


minoiled absconds 
ruble decree, but 
" the purpose of adji 
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* edited as tbe text of Qityayana In the Veeramkroditya and 5mr*- 

Jtim'i:*-' ■ ■<%.' .V'v : ■' 1 •/:;‘ M'Mw* sS'" 

Uehandricd, . 

f Fivddatandava .. 

vddatandum, but cited as the text of VHfmputi in the Smriti- 
chm 

§ ntMmdam. 

|| Jt was before laid down .in Chap- ii. Seel X. §§ 8, that one who is 
nonsuited is to bo fined ; but be does not therefore forfeit all claim 
to the subject matter, and the text here merely means that a judgment 
of nonsuit is to be recorded, with the view of amercing the party i« 
default. 
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But a decree pro is for the purpose of Mai 
former jadgtneni. Tin# is the ditinctioi 

18. He next treats of the means of bearing wp doubt JJgJJJ 
from a document. “ In a disputed case, the document must 
be proved by the handling of the party or thUike, by ~. c . 
reasonable inference, by evidence of the 

■ instrument records, by a peculiar «. , „ 

and dealings, of the party, by the contents of the document, 
or by previous recourse to measures/or recovery*/ 1 The 
ascerfo 


-jaDriCatea, maj py immi w«o wfuic u. * «v *•'* 

that a document may be proved by means of another docu¬ 
ment written by the same person, and if the writing assimi¬ 
lates, this is ope method of .[clearing dp,} Front the terra 
or the like'* must be understood the comparison of the 
handwriting of the attesting witnesses and the scribe, by 
means of other documents Reconcilement to means of pro- 
liability, is the meaning of the term c> reasonable in¬ 
ference reconcilement of the relation between the proper¬ 
ty, and the time, place, and persons, that at such a lime, and 
in such a' place, such a person is likely to have possessed 
30 much property. This h what constitutes reasonable 
inference. By evidence, weans, that ot the attesting* wit- 
nesses. By a peculiar mark, some distinguishing mark, such 
as sri, &c. By eo*»<S^<w*,~tii&t is,, the former relation of 
money transactions between the parties on account of mutual • 


* Uncertain in the Vivdduitwdava f 
Vivddabhangdrnava, Smrit\ehandri»d } m 
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*• assessors also shall give it under their 
i the considera-* 

> much property 
m swell a person. These are the means, and the import 
iL "t by these means doubt attaching to a document may 
ared up. But 'where the doubt as to a writing' cannot 
d up, there recourse must be had to witnesses 
urpose of decision, as Catydyana has declared : 
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ceding where jo i n ansverto tut awesnon, wimt is ro 
the debtor h ' ’ , 1 

tniable tp dis- doubt has been cleared up, and payment caused to be made of 

whole debt at ttie {f tbe debtor should not be able to discharge the 

once. 

whole debt, he replies: The debtor, having paid by degrees, 
riiail record [the payments] on the back of the document, and 
the creditor shall write with his own hand the amount of the 
receipts J. ?r If the debtor is unable to discharge the whole 
amount of the debt, then, having paid by. degrees, accord¬ 
ing :to' Ms. -ability, he shall record on the back of the original 
document. So much 1ms been paid by me 5 or the creditor 
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5/ The ordeal of fered libation, may be respited to in 
trifling charges, or heavy charges, or tho.se ivhicli are pre¬ 
sumptive, or those whielv.aro supported by a. binding -tisseve- 
' /, . . ' v " ■ ; . 
ration, indiscriminately. This has been said. But the ordeal of 

the balance., down to that of poison, is only applicable to heavy 
charges, and. those which are supported by a binding asse¬ 
veration., But m exception has been propounded to the rule, 
as far .as regards binding asseverations; “Let him act with- 
outbidding himself to. abide by the award, in thecas© of treason 
against the king, and of a grievous offence Let him have 
recourse to the balance and other ordeals, with Out abiding by 


XHffr/ent. or* 
oUsati f^ppHcabia 
to dilfereofc ac» 

cusadons* 


: '* Vick $upra> Chap. 1. Sec. 6. ■ 

t V^iaX'fihfir&matf&c’iia. 
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?ions. “ By bis veracity, by his horse or elephant, and liia 

.weapons, by his kine, grain, and gold, 'i>y the deities/by his 

investor and by [the.riflinquisliniiient of the fruit of} virtu- 


*m« & Moreover, other divine tests are used on trihing occa- 


ous Acticois; or let him .touch' the heads of his children, and 
wife, and intimates, or in an accusation adrnifting of it^T, the 


* Although from the fact' of robbers • being unworthy of belief, the 
more implication by them should not rake suspicion, vet as? the. tom 
- or those ^plicated by robber*’ aa,s been used m com unction with 
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c persons 'suspected by the king/' suspicion is 

■_■ : ;>■■■'. 

* Cited as the to&i of N&teda in the ’ Vivadaimtiava* 


§ Tbia ordeal* called' Tiiifdtyftms&a, is|^erformnd,. jiy taking gold or 
■'/ ' \ #i ' from clarified butter, while hou ■ 
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where tosrmn . evidence..is »ht to m 
resorted fco, and that'o&ife: arts, according to popular, ac¬ 
ceptation, ordeals, [it is replied;] there has 5sce« a distinc¬ 
tion propounded between these and the ordeals of the balance, 

/•> .» ri\ . ,1,... i,vd4.. AV . r , n »sa : initfiediftto, ®w f 'h hi 


&uj. the, effect in the latter case being [immediate, and, in 
the former, future, as in the terms Brahmin and Bnribra- 
juka\. But the sacred libation, though enumerated among JJJ*** 
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oaths, is classed with the ordeal of the balance, See. no t because oa^uUa or. 
th© effect of it| imommon wpibe ©rdeaM iim.balaiice, Sec. \& 
immediate, but because, in comswok with those, it is apph- 
abJe to weighty charges, and charges supported by a binding 
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* Ndreda, cited Va the . Viva(Mun(hyti aM VrjmilidramaitilrJia. 

t The import, of tMs illustration is, that or<leaI« and oaths are not 
convertible terms. T$.meting has been thus explained by Sibodb- 
ni . « As the separate'mention of the term FurVrujuk » indices .-.no- 
ther purpose, so tfco separate mention of oaths mdicdte, that the; are. 
intended for soother purpose. That purpose inu already hem uaclm •■ 
eti, □« assiguiiigtiveir use to trifling occasion, j or the. meaning of the 
use °f the terms Brahmin 'W' Pnribfdfaku ra>y ha thus exemplified. 
Invito a Brahmin , ami invite., a PuTibrajHku. In this sentence, .by the 
.were u>: unction to invite a Brahmn, the injunction to Invite a .Tiinftfa- 
juka s$f may ho .comprehended, j,'.Inasmuch as all Furibrni^a*} or 
Sm»o,MS are 3»nribni«»,.ti»bui|k all ,Jto*&mfew.*re M Fnribrqfvhas ; and 
the separate injunction to invite a TMribrajuka, proves that the Jirahmin 
sad the Furlirajvki'iitwit be considered-ns distinct indit IduaK So a.so 
in tlusiiistance, although the halaiwehodthorest^ndoatoiuv-yhotl^e 
comprehended under the, donation of ordeal, yet, from the separate 
use Uf the terms oath and ordeals, .the term ordeal lmmt l*e considered 
as distinct from the oath, and as relating to the balance and other 
lax ojriJiais. - \ ■ 
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there being document!? 
this not be [the interpret 
immoveable property!, there x 

.elm per- 

rise, who has bathed with .his. clothes ,o»> let him mimin' 
all ordeals in presence o| the .prince and ot Brahininsjv' Tlxe 
judge, shall admi nister the ordeals, ■having called the person 
who is subjected to theto ia the morning., at- aai^ri^e,: lairing, 

btoiUg bathed, in clothe*, in the ..presences of the prince 
c ‘ ' ' . 1 ■ i ... . 
and of the attendant Brahmins. Ordeals are to be admi¬ 
nistered for purgation, always to...» person tasting for throe 
nights, or fasting for one nighlt* The difference hero pro¬ 
pounded by Vitamaha as to .the degree of lasting tunst oe 
regarded in practice according jis tho nutter is g?ave or tri¬ 
fling great or small. The rules regarding fasting-, should 
be applied also to the officiating chief judge, froir the text 
of Ndreda : “-Lot the chief judge transact all matters by 
Ordeal, fasting, in the same, manner as sacrificing priests 
conduct sacrifices by order ot the king§.” 


* The meaning is, that hi actions relative to inanoveaWe property, 
whe.ro tilt- plaintiff a'idufles docw'ftflh.a or the evident!* of neighbour- 
Iiijt witnesses, the <h^£end*ySi csAnot have recourse fcu an-oi deal, but, in 
the absence of such he may have voeotfrBe to m ordeal in ao 

tions. .relative. to immorcable property, netwith^udin^ that the i>bua« # 
tiff adduces other evidence. 

t Vivddaumdiivii* 
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“Inthe morning? theordeai otf 
• ' ■ . , 
salof the balance must be a ihr,mistered. 


1 

lilt of water must. be administered, by t 
jus of discovering the truth. The purgation by 
bation is propounded for the first part ot the day. 

lit Ifflii ..r ' - ' 


, administeringof hH ordeals has been de< 

■ ■/ v. ..... ... 

■II iSHi! 

Particular 10 . The day being divided into three parts, the firstpart 
eSrVarticu- is feiihed the morning,. tile, second, the forenoon, the third, 

lar (inleaJs. j evening, I The distinction of time must depend oil the 
' ' . ... . - , , ■ 
cases of the injunction or prohibition. The cases .ot injunc¬ 
tion | are now declared.] The frosty and cold seasons, and 
the rainy seasons, arc declared [the proper times] for [ 41 I* 
1 Hmistering the ordeals by] fire. Water in the autumn and 
summer season. Poison in the frosty and wintry, and in the 
months t/f Cimyi, Aghim, and also Bysakh ; these three months 
are common, and not adverse to any ordeals. Sacred liba¬ 
tion'way. he given at all times; and the balance.is not con¬ 
fined to any particular period] ’ 1 . be use ot the tom su- 

. I- * yivdiaU^e'w and -l&vah&remayws'ha. 
t VivaAatundava. 

$ N&rnda, cited in the Fiviidatandaw, hut fHtamha in the Vgem* • 
Mnim'tyfiv'lM, excepting the last hemistich. 
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pin-gation he 
adnu'nisiter [the ordeal by] poison 
t hat of m balance in w indy weath 
in tl^e'eveiiingv'Mr hi tbomid 
“ cold/ 5 mentioned in the'text, 
by water': in the' cold weather,” i: 
ami rainy masons, The word « .van 
. text, “ Nor should mir 



> 

ineludeR the* summer mu’ autumn septum. Although: ilu 
junction was before laid down, the proldbition is usee 

,T , \ r .-. i . . rr x rr\t , . ' . 
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misused for 

the sake of!giving greater effect. The object will be here¬ 
after propounded. He. now treats of the condition, of the 
persons. 

• i ■ I 1 .• 
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old 

sons 


IS. “'/Ordeal hj balance is declared for women* windifs, Omf.sforpar- 
i men, blind and lapm persons. Brahmins, and sick per- t ’ t:viai ‘ perM "^* 


Fire or water, or seven barleycorns of poison,"fora 


man of the servile tribef.” The iprni tvom^tf, implies fe« 
males in general, without respect to distinction of tribe, 
age, or condition. The term minors , signifies, one who has 
not attained his sixteenth year, without respect to tribe. Old 
men ,—those who have passed their eightieth year. Blind,— 


Naredu, cited in the Fi^6.datandftva. 


:t 


vahdramapicha. 
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vi doto '>. Lame perm m ,—~whose feet, ate; useless 
Brakmin$>~r~\m'${m$ of that tribe generally* Sick person#, 

-those'afflicted with disease- Tint [ordea l by] balance alone 

, 

is declared fit for the purgation of these. A red-hot plough- 
share, or lint metal for a Csheirya, and water for a Va&ya, 
*"* *^*->ears irom the disrjhijcfivo. term T or.” Seven barley¬ 


corns poxsoit are for the purgation of a man of the servile 
tribe ; and from the declaration of the balance being for Brail* 
mimyixnd from-th%declaration In the- text*.*' or seven barley- 
covns of poison,” tlrnt. poison m the ordeal for a Sndra, , it is 
proper to apply the ordeals of fire and water to. Cshetryas 
and Vaim/us. This has- been explicitly declared by Pita- 
, <ma.hu [* Ordeal by} balance Rio be administered to a Brafc- 
. * mia, ?md fife to' Water is declared for a Vdi~ 

tryu' ; and one should can so the [ordeal by] poison [to be acf- 


ministered to] a Stair a 


MVW&m 


But the text depriving females 
] “ When the truth is sought after, an 

who arc doing 


of ordeal, rui 
ordeal will nbtbe administered to t ho 



penance, or severely afflicted, or sick, ; or devotees, and 
w ornen+T has been recited for the purpose of taking away 
the (alternative [allowed in other cases], namely, u By c6n- 
sent, cither party may have recourse to |ft. w It has more- 
over' been'declared ; In charges ''accompanied by a binding 

■' ^ \ ' H 

asseveration, women'' arid the like being the parties charged 

“ ~'T r “~ r ~' _ " 

* Fivtidatanihva* 

+ Ndtx&iStilted in the ViVatfatanrlava. 

J See verse 4 <. In oilier words, where women.and the ot her persona 
specified are either party in a cause* it shall not be optional for either 
party to have recourse to ordeal; hut the ordeal should he resorted to 
by the party, who may not be involved in,the disqualifying text. Bat 
where both parties are women, or fall under any other of the specified 







there is an option: and hern also [the ordeal by] balance 
1 is enjoined for women. It appears also from the expla- 


MM 
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nation of the same text, that the balance alone is tor women and 
others in presumptive charges of.weighty and other offences; 


others 

but the text becomes applicable by restricting the ordeal of 
women by balance to the months qf Cheyt r Aghur^ and Bysakh, 


which are applicable to all ordeals and not [by interpreting 
it that the ordeal hy 1 balance alone is at all times f proper] for 
women. This appears from the text, [The.ordeal by] “ poison 
has not been declared for women, nor has that by water been 
propounded; by the balance, by the sacred,libation, and the 

u : a a . » t ..,,... 1 ... . 1 * » 



ordeal l#y balance, &c. for Brahmins and the rest, is not to 
make it, alone admissible at all periods, as is evident from the 
text of Pitamaha: ” The purgation by sacred libation is 
declared applicable to all tribes. All these are declared ap¬ 
plicable to all, except poison toBrabminsfHence the text 
has been propounded for the purpose of determining that the 
ordeal is to be by balance, &c, in ft period which is 
to all ordeals, and where many ordeals would be ; 

—..i.——.—.. .&.. ■.-. 
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T Vmidatandava and V'yaMli&amayno 

| This explanation in rather tortuous. TJm meaning, however, is 
this. The general injunction is, that during three months of.the year, 
(Obeyfc, Aghim, and Bysakh,). any mode of ordeal is admissible. The 
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he prohibition;, 
n and summer 
cted with a 
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er is: > 


■ tut to SUOll s 
hid. the use of fii 

described in die following text,.“ Let 
estfrum leprous persons, abd filter ’ fifyuii 
ndlet one keep away poison from thdaa oppress- 
tnd phiegra f ■/' to them, evert at the proper 
*»ue *or are an al of the balance, 

,a»tl oib'ers vt liicb are common to all times, be administered. 
“ Wateiy fire, and poison aiust be administered to persons 

;; y \;h 


etn, as 


\ ‘ '•(. Sjt V• ' 11 1 WfU! 


ill hfealtliiv'' Prom this text it is inferrible, that to 
well as. to weakly persons, the ol.deals suitable to tijib tribe, 
condition,' 'and age of the parlies are to be administered, 
without' contravening the seasons anti periods fixed, by the 
injunctions and prohibitions. 
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particular injunction follows., that to women, Br^fiming, &c., the pur* 
gabion by balance &b»e should be administered, There are other texts* 
however, which deelava that any ordeal*;except poison-and water,, may 
ho administered to wtyrneu, and. that any except poison, may be adminis¬ 
tered toVBrahmms, It becomes^, therefore, necessary to .reconcile these 
'■ ■■conflict; ru:; texts, wll :y by xtiiUr ., f i in the three months 




above specified the or deal by balance alone should be administered to 


women, Bn dimmer, -and the rest By the same rule, in those months, 
0 iire should he the ordeal for a Cthelrv/a } water for a Vateija, and pob* 


' sob mr 


JK ' Man'^a, cited-in. .the- Ffoudatmdtwa. 
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e-claretl*/’ These are for. heavy charges. s> i*tenaad 

• w tt. bw|. c&turgp* 

* 5 tt: eons tit u,te3 a .heavy . charge*- A' One 
„ ^ ploaghshare under ; &. thou's&ud, 

b, nor the balance.' 9 One should not administer tlio 
ordeal of a ploughshare^ of poison, or of the balance-, under a 
thousand panes: nor that of water, which ‘.s included, n$ 
has -been, declared. a .10 Ji^ayy charges, one should cause* to 
be .admi.ni.slerect the ordeal of the balance., donu to that of 
poison*}-.” in such eases, that of sacred .15ballon shoukfnot 
toe • resorted !<>, from the text, e< lira trifling • case,, sacred lib.a- 
turns are to be adaiiiiisforedj.” The above .four §ordeals are 
lo be admimstered in. cases where [the subject matter] ex- 
eecte a thousand but not under, This, is the meaning, 

1,5. Hiit [shovild it be o.^ec.te4]> that fire and ,the other x *' 

[three] ordeals have been declared by JPitamaha applicable. 
to .cases under a [thousand] in. the' folio wing *i .One 

should administer* the balance in the case, of a thousand: m 
the case of half a thousand, iron; indie case, of , half .the 
moiety,• water. Poison is declared applicable in the case of 
half Of ihat^ff . w It is admitted, but the text' of Pitamaha 
applies to a case where the taking involves degradation, and 
the text of Viymjanestyttra applies to other Cfises. This is 
the practice, and those two texts apply to cases of robbery 
and aggression. 


* VeM, 2. 
t Veeramit ro day a. 
i Ibid, 

§ That b, the \ do ugh sit are, poison, the balance, and rfater* 
If Pwramitmlayu. 








17, Having ascertained the amount of all the property, it 
should be made into gold, [that is] having aseeriahied the 
number of the su^ernas ,—if a hundred be lost, poison lias 
been declared the ordeal ; and also if eighty have been lost, 
tire. If sixty have been lest, water is to be administered ; 
or if forty, the balance; and sacred libation is propoandec^in 
tlie case of the loss of twenty or ten, In case of the loss of 
five or more, or half, or a quarter of that number* grams of 
rice. In a case involving the loss of half or h quarter of that 
-gain, let him, the deponent, touch the heads of his sous or 
other relations. But in a case'Involving the loss of half or 
quarter of that again, the usual .meanshave been enjoined. 
A king so distinguishing suffers bo xqj ury spiritually or tempo- 


Explanation 
of the above 
text.'. 


18, w Having ascertained the number of stiver na$” &c. 
Here the term suverna means sixteen rnashas ; and the 
w ord mverna is used to signify the quantity above specifi¬ 
ed. The term loss here is intended to suppose denial. “ One 
should riot take the ploughshare under a thousand]-.” This 
must here be understood to mean a thousand copper panas. 


* Vivddotandava, 
f Vide supra, § 14, 
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deal roust be given where four roads meet, to those horn m 
the inverse order of the tribes ; and in other eases, lei: the 
ordeal be given in the midst of the assembly. This let the 
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is**i 


>v . ,, .. ’ * 

tombed, an¥ vile, or of barbarians In a case of doubt, bo 

should administer to tliose the ordeals in common use among 

; them. 
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xoikiction t<> offleals, which 
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Ascription, he now prdpouiids 
the balance and the rest* “ The 
b|L;> ph'feon^l'acqhainted 

inode of holding the scales, and being balanced 



inhere, a line Spavin# been made, and (the accused) be- 
down, ho should invoke the balance with the fob- 
Thou; O balance! art the mansion of 


ast'constructed of old by the gods; then. 


ire the truth, and relieve me from auspi- 


tm,, .v 


limit a crime, O mother l tbrv do you 
! am innocent, lift .w up*/*' 


B/ gnftfennths and others, who are familiar with the 
ice of holding the scales or weighing by them, the ac~ 
or the 'accuser*' or he who is about to undergo the 
if being balanced or brought to a level, by means of an 
age, made of earth Or. other materials, and being placed 
or seated on the scales* having made a line, or having 

.. ... * . . ,’., •« i 


a chalk mark lu the vicinity of the place where he 


>me apology i« perhaps necessary for .exhibiting to the public the 


pueriUiils contained m the* following pages, hot the account ha$ hern 
given with the view of showing the entire system. The substance of 
the doctrine of Hindu ordeals is contained in the first volume of the 
Asiatic .Researches, and from that publication the account has been 
transferred to the Eiicyclopasdia Britannica, }n which there ie a 
curious description of the ordeals in use in former times and hy 
other nations* 

% Yajnywokya, cited ia the IJivyatatm and fwamitrodaija* 
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„ Ibis invocationv~ ,f 0,balance! 
alii. “ Of o{ds”-4 a the beginning; of the creidiou, "By 
Blrunyagyrbha and other dtiit'&fr * t-vciM 

.. ted”—** created. .or fonfim;* declare 

show thereal/iiathr^ oi a doubtful matter. 


MI 

mm 
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fi ‘ 0 fortnnaie * *'---or 0 propitious ? relieve me irotti thi.3 sim*- 
pioion O mother ! “ if I did commit a m»te, —or » l 
utter a falsehood,. then.-briag ihie down ; bur v< ij i am idpo- 
<*< 51 *//’—or speak truth, then lift me up.” , ,,r.,/ t , v ' 1 , 

3. The invocations! are specifed by other ahtliOj-Uies, ^In^pato 
which are to be Used by the ekiofjW|e when invoking the party uadi™. 
balance. That which has been stated, applies., to .the person 
about to .undergo the ordeal. Vs that which lonlthatos suc¬ 
cess or dclefet may be uuderifoodfroin the, terms of the mtb- 
cation, .it has not been separately treated of. . But'the con- 
struction of the scales, the mode of ascending them, and 
other matters requiring explanation, have been clearly treated 
of by Vitamaka, Nareda, and others. 


5mm 


■ 

4. a Having cut down a tree suitable for sacrifice with a. Tree' to; he 
° ■; ^ cut down with 

muntra, and wife the formula as to a sacrificial pillar, certain ceremo- 

ti es. 

(Yoopa,). and having: made ubeisance^o tlw .regents of the 


world, (hokapahtSs) the balance should'be constracted-by in¬ 
telligent persons. The muntra of Soma* must be repeated 
at the time of cutting down the treesj\” 


'X:&' 




* {j$$ay or. the moon, being the god of tho woods. 

* Divyqtattfxfi and VmmmUn*<kya. 
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t FUamuha > cited iut 
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lie) balance should be made equHa- 


, tb„« |,laces, as Am*,. The (b,am of the) balaoe. ' 
hi be made' four hafids long., and the two posts (to 

■ Made equal to it (in diinen- 
g me intervening space Between the two posts should 
wo hands, or one hand and a hail'. Both posts should 
ixed under ground (in depth) two hands. Two (Tora- 
l or cross bam should, be .fastened to. each side of the 
s; but these mast, always be placed ten fingers higher 
“ wo Abidumhas or perpendiculars should 
cross bars, Made of earth, secured with 
y down so as to touch the top of the 
The balance must be placed to the east- 


. than the scai 
be attached 


of ' 6. “ Having adjusted the two strings to both the extre- 

mitisf • (of tbe iieaitn}, he should place Cttsa grass in each of 
the scales in' on 4strrly direction. He should place the 
person who is about to undergo the ordeal in the western 
scale or bason, and pure earth in the other side. He should 
cause t}w: • cavities-of the basons to be filled up with brick- 
dust, gravel; or earthf.’’ Tim mention of brickdust, graved, 
or earth, shows that either of them may be used. “ Examiners 
should be appointed, who are acquainted with the manner 
of weighing, as traders, goldsmiths, and. braziers. The duty 
of the examiners is to see -that the perpendiculars and'the 




* Fitumaha, cited, in the Dwyatatwa and VvemmUrodaija. 
t Pitamfoi, cited in the Divyatatwa, but Xared.i in the Veerami- 
troduya. . wSfev ■ 







Of ike Ordeal by Balance. 

c». Water should he placed in tlje scales by 
, if the water does not flow over, it may then 
that the balance is level. Having first weigh- 
ml, let him then be taken down* * * § ,” 


7. “ TIjo balance should also be decorated with banners 
and flags; afterwards the person 'acquainted'with the mean- 
ing of: the forinula should invok# the gods; the pfl'erings of 
perfumes., garlands, and sandal ointments having been pre¬ 
sented in. the prescribed mode, accompanied by tbe .music, 
of the Vaditra- j- and Toorya.ya\. The chief judge, facing 
the east, with hands folded, should thus speak : ■ O Dharma , 
enter into this ordeal with all the regents’ of the world, 
( Lokapalas,) Vamtsfy, Adit.yas\\, and Mctrida^.’ ” 


Forma and 
ceremonies to 
l>o observed on 
the occasion. 


S. " Having first invoked Jlfoaftna, or the god of justice, 
to enter, into the balance, he should then call oiMlie Angas, 
or subordinate' deities. Having placed IncBa on the east, 

■ I fl.!) t n jl ■/.. • 

and Prates#** on the south, Yaruna ou the nest side, and 
Cuvera on the north ; Aunt, and the Other resents of the 


* JPiMinuha, cited in the VeeramUrodaya and HHivyatatwu. 

f A sort of musical 6 i winch lour species w.rookonody 

m wind instrument^. &c. 

: . " 1 

% A sort of musical instrument. 

§ A 1 u<fu ib one of Oio Qifijkt divinities tifcjjo form & Gwwn(i 3 or ussefji« 
blage o i: god?*; and there a t o nine of these Gunnew > . As* Res, p 40 

' 

II The twelve JdUj/m are said to he the offspring of Aditi, who is 
called the mother ot the gods. They are emblems of the sun for each 
month of the year. • 

*(! Merutat, or genii of the winds.—See Moor’s Hindu Pantheon, 
P» 93 — Ptiamalm, cited in the VeeramUwdaya and .'Dlvyatatwn, 

** Yuma, or literally, the lord of departed spirits. 
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blue, of Varuna wi> 
Agnt also golden* of j 


: Yama dark; 
der^ ami. 


f on i 


T A (ity*i&l 


Ot the Adi. 10. “ A site for flhe Adityti* 3l>otiW be made between 

teat* 

those of Tndra and Isanti. D/tata, Aryayama, Mitra, Va¬ 
t-ana, Ansa, Bhaga, India, Viva-swan, Pusha, Paryanmi, 
tse ten, and Twashtwa and Vishnu, the elder and the 
gcr born: these are the names of the twelve Adilyas^.” 




r . . .—~*>~ 

* Divyutatwa, that Imna is of a white colour, 

t Tito malm, died in the ■ Fee-ram itrodaya and DivyataUva, 

% Fitamaha, cited in the Divyatfftum. 

n itarm7ifL cited in Ihe Divyatatwa .™-!t . is recorded in the Pu- 
that the twelve Aditya* were begotten by Cb$'yapa'%x\ his wife 

- .11 ti Ciityiiy im& their names correaponcl with the above, with the 

:;xeep tiori of Vishnu, Paryarma, Arm, ftid Indm, instead of Which they 
are read Savita, VU)h<do.\ Sacra, and Unwrafna ; and in another Cftlpp, 
Smuju, the daughter of Vwmarma, w as married to Adilya, and as she 
was unable to endure her husband's splendour, she complained to her 
father, who made him (the Aditya) into twelve pieces, each of which 
appears to represent him as Surya or the m% distinct in each month 
of the year. H. fe mentioned, in the AdityahrUaya, that Aroona ap~ 

TuiaiN hi j month Af Mnltrt * Shtvun "in TPiiiflwi.nn * I'V.U,I f't..-..t. . 


Tatrn in Bhadoon ; SoOvurmreta in Again Dteacam in Car,tic; Mitra 
in Aghun ; and Vishnu Sunatana in Poos. The legend is related dif¬ 
ferently by Ward.—See voli ii. p. 4,5; and Moor, Article.” Ai&itya.” 
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Of the .Hood* 


ekVen Roodra deities f, 


32. ‘‘‘ The abode vt:M 
o \ : PrUmi and ths Hoes- 
mari, V<th:kmmi 9 ¥arahi,, 
ed by her Ganas or train 


Of the M*. 


i-: Brahmi, 


13. “ The wise should make an. aboi 

the north of Nirriti 


on Of (Sunns* 


The site of the Marufas is said to be on the north 
ta.^~Gagana> Sparmna* Yayu , Anildl 


See Moor, Article “ Mondra. 


The Roodra* are distinction^ of 
Siva id his character of fate or destiny. 

t Pikimaha? cited l:n ihe ffivyalatm* 

i The .Hacphas are a species of evil genii., generally engaged in 
malignant combinations; not however always,—Moor's Pantheon, 
p. f)f>. • . -vS ' 

§ P'UmMha't cited in the Divtfatatita.'~S£h® eight SadtU, or ener¬ 
gies of as many deities,, are also wUe&Matrw or mothers.. They are 
■named Bw/mi, &c. because they issued from the bodies of Brahma 
and the other gods jreopeetiv'ely. (Maya Mnmm on the Aideraoosku.) 
In soma places, they arc th us enumerated i Brahmi, Mahmwri, AindH, 
Verahi, Vakknuvi, Cmmari, Chamunda , and Ciiarchiia „ However, 
some authorities reduce the number to seven; omitting Chamunda 
and CMMka, but inserting* Cauvori .^See As, Res. pi SS, voh viii 

Jj The god of prudence and wisdom* 

f Regent of the south-west quarter,— PUamafa, cited it* the ZHtn/a* 







mm 

W 

» ■■ 


' 
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life Arghya and ending with 
ould !:>o made to the Angus. Next, the offers 

7 

~itli perfumes and ending with food should 

h ' '*' ' * ' * *' ' ( ‘ ' I 



Having decorated the balance with dags and ban-., 
shiv is to be ners, ])hama should be invoked wita this .incantation, 
perfumed. (MyahL) Approach! Approach ! Then having pronounced 
this muntra, 


(water for cleaning the feet. &e.), Ac£wmw« (water for sip 
ping), M«rf/ii/parcai|, then Ae/wnawt again, 8nan. (water for 
bathing), dress, the sacrificial cord, then AcAmam again, the 
€alava <* ring, Mufata or crest, and other ornaments should 
he presented to Manna: then, having repeated the mmi- 

■’• »ater, me,ana«w» ft grass 

Dlvyatatwa. ■ 
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§ Fitamaha, cited 
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and butter m a vessel of, «»* 
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colour, a# JStireda 

lance with the offerings of red perfin 
fried rice, &c. then the other deities should be wc 
As no particular mentimi has been made regarding, Indra 
aiul.the other deities, they may be worshipped with oflenngs 
of every colour., whether red or otherwise, as procir w, ~ 
—-This is the order .of worship- ■ 




,, , ., .. 


18. These acts must, he 
as has been declaredThe chief judge,—who should be a chief judge. 
Brahmin, learned in the Vedas and Vedangwt, familiar with 
religious observances, as ordained by the Sriiti, even -miaded, 
devoid, of passion, devoted to truth,' pure, able, benevolent, 
universally charitable,—fasting, cVothed in purified garments, 
and with cleansed mouth, should, according to the proscribed 
n^ wr WipaitH|fer.» 


la 


19. 'By four (llritkas) or family pnests, seated, on the The 
four sides of the balance, the homo, should be pei-forraed on 1 

tlw(LowMeagjii) or domestic fire ,t as has beer 


mm 

■ 


* PitawaM) cited in the Dkyatatvm, 

t Radfcacant, Deh hi hh Sa.nst.Mt Lexicon observe',sfirst he- )■. 
gotten by Dhama on \m wife- iaaine >1 (Bam, Jgni espoused Hmka, of whom 

' * f' ’ *• ^ I 
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JJr'mmm and otliei 
forty five* J grits were pi 
Agni They aw: alt.ogeth 
ous observances and cei 


toft la Lowktia or *a$>y * 


. diut UlrUClO, Win */». 

% In particular ireHgv- 
ivoked by^several mines » 
^ring infco af- 
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■* Dmjatntwa. 

•riwd 

. t Ibid. 
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itlx tlie invocation to I) Aar- The aWe 
■ ceremonies »P- 

Tv-ri tten charge on the Iieaa., pHcable to til 

? 

i n i ijjSj r‘ 
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s: .so the invoca- 


lance fr ' 




Bliwild, according to the prescribed 
lancet” “■ Who kriom themuntra,” that is, 
ed with its meaning. “ 0 balance, thou we. 

.i i i j- ,L, ktir Hi/ji U* 


'mtomXmL 



kruowest the virtues ana vices ui du, i 4 ^vu » J uu^. 
only kuowesi all, awl those things which mortals d p now. 
This person wishes to be relieved from the suspicion in 


w hich he is involved, as then, bj thy virtue; -. ; ,i. competent 
to extricate'him troni the didiouHj^, 


23. The person who is about to be examined, should 

the. balance with the .text formerly recited, ( “ Thou, godw M, 
O Balance," &e.§ I,)and attenrards the chief .judge should 




DivyatcUiva* 
>3bkU 


t Ibid, 


§ JOiyyatatwa and Vecmmitrodaya* 

E R 2 





•go the' oydeal, atui Buis 
,d, in the some place ; 
le was first placed 

.‘•'Vi .i >;i { j j,v ^ ij ./'•*•.. v • • y, ( - f 

h person 'who ba$ taken 
be again placed in the 


\ the scale, lie should be kept •• 

riarhis complete. 'Persons 

■ 1 ■ ■ ■ ' . . , l , \' ■ .■' . 

should be appointed to compute that 




a^troneixiy, should he appointed for the pur- 
utatidB, arid by those, the tune of eXamibklibo 
ifct be ’considered as five binarhi$-\” The time taken 
.or articulating ten hard letted .stakes rf pran : six pram, 
, make a hinarhi; as is said;—^ (The time of pronouncing] 
ten bard .letters. is. & 'prwi, shtpran# are one bhimrhtii* 
... Sixty hinayMs are one yhatica: sixty g/t.atica$ are one da 
and night, and thirty days'are one month 

What per. 25 . 'kirifiedlpoMous slit. 


should be appointed by the lung, to 
«i^oiinec0^o be examine during Such period into the guilt or innocence of the 
qu^tlia 1the accused; and they should pronounce as to bis innocence or 
Suce.° r hm ~ ; as has'been said by Pitamaha '$$**“ Brithniins’ are the 
most excellent of witnesses* They, being speakers of truth, 
«iccrTiling to the real state of the casca'learned, purified, and 
uncov.etous, should be appointed as evidence' by the' king; 

* Jjwyatttiwa and VcemmUrodaya* 





I IMvyatiilm* 



fgtnm, 


aiiii 



in 
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i i »j n j'V)} f w* 
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. ft* n.1. te mrnmm «* S»« »•' *—* J&it 

thus propound :-"- No doubt, should tb* person balanced |iut. 
is establi 

"/iv'V/r ' 

. ' 


o up, Ills' innocence is-established; if he be level, or come 
down, then he is not uinocent+.” An exception to this Exception, 
rule is declared by a text of Pifamaha —A slight crime 

brings level, and a heavy one takes down]. 




27 , The meaning of this is, that though it cannot be as- ^^tin^on 


’ " ■ Ok 

cerfcained by the ordeal, vdiether the matter charged he light on. 
or heavy, yet that [the offence] having been committed once 
only and unintentionally, renders it light, audits having been 


m 


sally .renders i I heavy ; 
the rule of slight and heavy amercement and penance may 


be 




28. Where, without any known or visible cause, the 
C&csha and the like are cracked or broken, guilt is esta¬ 
blished. The text, declares:—“ In case of the break- 

hm. or of the shifting of the beam and basons of <Sm'scale, If 


dug, or of the splitting of the beam and basons of the'scale., 
or of ; $ie Carcaias, or the bursting of the strings, or of the 
•'eg, the guilt of the person is evidenced §.*’ 




29. “ Cacsha signifies the bottom of the string,; Carcata, ()l .^f^ n 

the rings bent like the horn of a ram, attached to eaehex- 




*■ Divyatatwa, 

f Ibid. 
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t Ibid. 
§ Ibid. 
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wshara. ; 


cli the stv 



ixed to the two pillars, from which 

*•- 


’ these, however, are broken by 


must be again placetl in the 
brealiing or splitting of the 




i«> fee should »ciukse the 


w&m 


'$ mmm sm 

m Vf$/| 4 $ffl|$ |g® 

;»lli IliaSMllSn 


- . i cause the llriiiciu, P'urmitus, and 

( i , * ' a ’ * , 54^( I s 

rv? ' sacrificial priests, to be satif-lled with their 
e kitigWho. performs snch' acts, having tasted 
♦didang enjovmeats, aorimres ■eminent fame .and 
1 >nth Bramha-f 






establish the haiari.ee, as above dos- 
place [for future use), he must build -a ball, 
the like, t\r pro vent the i ejrdfah^:;'*|f pjrpwfr 
$? &kthe text ueedarek:—-/'vffe should cause 
to be erected a large, elevated, and white balahep»gd!ail, 

“ ' ~* A -- —mStt b^injpred M 

otind the hbuse with 
?, or regerds of the .world, and other deities; and 

' '. . l 2 ■ : :V 


81-fSWPi 


f w®v: 


■ 'i'v IRiwBWWSW 

wp&ltts] must be worshipped thrice • in the 

'■ '% ■: 

and sandal ohitimuits. He 
e with, shutters, filled with 
containing earth, waterf; and 
Seeds?' grains of barley, r i o% 
eclared the ordeal by balanced 
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with seven 
Sioulcl tht;i.i place 
of Boob gr&PV'witil fried $ 


lit coloured threadf 
leaves., and seven bltides 
rui fried gnuo mixed with 
llilia leaves,-from the text :™ 
*■ He should place seyen leave i of the Pippald% tree, seven 
“eaves and fried grain, seven blades of Doob grass;, 
fried g-niir. mixed with curdsj),” He should also place 

from the following text of Ptiarnaha ; 

' ' ' : . 

36 in the hands seven leaves of the Pippala 
&, inea grain, jasmine, and curds, and then tie them up 
t?jread«[]\” “ feunnine," a species of flower. 

A I. IjiV> fCn i £ x-u-i- *<' Hi , i'. r*T,£.\’s-*» "rrflhY. * ci 


■ 

. 


i e area are 
v,x;tu'ab!e. in s 


, ^danttf.” That must be undev- 
prescribing the use of Area leaves,. where Ashwa- 
IhJia leaves cannot he bad. The leaves of the Ashwatkha 
.. b, i considered the principal, from fhpir having been ex¬ 
tolled itith.efplhw.mg text of : n produc¬ 

ed f) oiu the Pippala tree. The Pippafa .is considered us the 


chief of trees. Therefore a wise man should place the 
leaves of. it in the hand^t.” 


111 




. 

f . Diiiy<Uttt-wa/imd 'FeeramUrodaya, 

$ Minim pudicay a sort of semUIve plant. 
§ The holy fig-tree, or fiew nligiosa. 

|| JMvytitatm. 

If Dii'yatatwn , and Veemmitrodaya. 
bsdcpuu gigantva, or Swallow wort « 

• .' * - ' V ' ••• ; ’ 1 • 
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VyavdM rwmatf u o’ ha 
%X Vuemmitrodaya. 


■Rl 

iMEmS 








313 


tarty Invocation tv 
he nsei! by the 


ir of all eveatom, Thou, 0 lire 


' deal* 




a witness, the truth of my i|&^c||pi|^r guiH*v'f' .• 


BipiBB||BB|||Bpil|WP|||BBM|pBI B ppp ■ 

fire, fiweilest ' in the 1 interim:,-..«i(liiii system 

of ail ereatiuyu, ivheiher vp lVaninG,’oviparous.' eiigcxim;cl 
by teat and damp, or prodti^xl/frbiu/ilie.eurth : thouyrf pre¬ 
sent by the-.preparalion of food adapted to each- O.'pur?-*' 


nuwjjvvw bV VMWi. w puu» ’ 

fier, ■ dr cause M : purity.; O'/ire,, that protest the innocence 'of 
the ctifr tinted, %e-tek like a witness the tnith of inyiififro 
ceruse or guilt. ¥o&tiyupupabf(lu .(innocence of 'guilt} is 

the filth ease, ftn'nww by rejecting the <af% li/up. The 
meaning i&; speak: or declare, the truth wifcb reierer.ice-tainn'o-- 
ceruse and guilt. 


||M 


mmm 


5. The bail of iron bo tog heated by three, ignitions, ami Position of 

fh eaccused. 

being brought.before him by means of a pair of tongs, the 
party undergoing the ordeal? standing in the Western circle 
with |H face to the eastward, should' invoke, the fire with the 
formula: according to Ndreda :—Having.healed*, with a 
threefold ignition, a redhot* shining, polished'..iron fcteii/be 

6. The meaning-is this. For the purpose of cleaning the Exportation 
iron, having Cast the redhot iron ball into water; having 
again healed it and Cm t it irito, wafter, aivd having iie&ied j t 

y , 1 4 ', ' 1 ' »Mwa-ur'«wHu,,'i o, ■. , • ■ - 


of the text. 


by a third ignition, tend it being extracted and placed before 
him, by means of a pair of.toners; the juirtv about to perform 


’* Dlvi/aUitwa and Feemmtmhyr^ 
t D'mjatatwa, 




"ormuln Thou, 0 fire, 


art the four Vedas, and thou officiates!: at. sacrifices. % ho« 
art the mouth of the gods. Thou art the mouth of deified 
sages. Thou dwellest in the interior of all oreamres, therefore 
kupivest thou the good and bad. By reason that thou 
cleansest from sin; therefore art thou called purifier. Show 
thyself, O purifier flaming in case of guilt, but in ease ot 

, * : V "' I •, V nm ' A f:. 



is arraigned ni a cause, and desires! acquittal. Therefore 

.;'p.'. 'p-::, ■■ i v' 1 ' r v y .'jJ . ' 

thou art capable ■ of delivering bun .lawfully from Ibis per- 

.tvi' . 

ptexityk-’ 
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* yyavah&rartiayAc*ha mil VeeramUrodftm., 
f Vivyatafrwi and Vw'Mtroduya* 
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’his Las beenfiakl.: 3|^ mextodhcHres what is the m~ 
('each chyle, mid 'vlmfdy the extent of the intervening' 

' 4 ‘ TKe.circlf must km held- to. eon- 
ixt^en Aurora; »nd «o mafe'li tho That of which 

ire siitee:/.' linger* is co^si'Atihi of sixteen fingers. The 
must ho cousidiwei! as measuring sixteen, finders, ant! 
last aml’-midtikmo-t of the circles ex. i lly the same ; 

r t’ ge s. By lung that he shall 

' hed through seven circles, it fdllows ? that the first circle 
starting plao#, and (hat there are besides seven other 
•f the extent specified. This has been declared Ry 
: in his speciftcfitioa:—- 4 '.* They have declared thirty 
fi fingers between one circle and another. By the eight 
,._cles k. this manner, there are two hundred fingers and 
forty lingers of land, over arid above, in measurement-^. 

!2. The meaning of this is that, after the starting circle, 
which measures sixteen fingers, follo ws the first circle, which, 
together with the second mfo cafiV'sOcceedi»g;o«e, measures, 
with the intervening sbace, thirty two hfigersi The starting 
cirelf . aloneitt;^s^ressitte?'B' fingers. The'seyen circles are to 
he walked ov er together with the intervening spaces Consist¬ 
ing of thirty two'tfitghSrfi. By the eight tirclcs, in this fnannef, 
there are two hundred arid forty fingers in measurement. 
The w ord ma^dmnmatul, i: lingers 'in measurement," is 
termed by affixing Umh to tjfo nnidftanun. 


* XAjtiyw 
f fern, vmtr - 
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Of the Ordeal by Wire. 

1% Inthfe process* however Jiavibg ina.de a .starting circto 
of sixteen having divided, into two parts, each ot 

the other sevep circlesor.portion^ oikml, consisting* with, 
their intervening,, two foVgors v . passing fi> Zr 

the seven pprtiopS’of luftii or pir&f consisting each ot ‘sixteen 
fingers which form j|ii initprv^ ¥^M ..circles pro¬ 

portioned to the si^e, pi ®e footyof the person • a^.dut lo walk. 


w 


Small circles 
’Are to fie ma^o 


should §§' »n«<ta in llio i'emiuuing owles. which also consist 
each of fii^teeh fill's, as Infs said bjf hiiu olso i—‘‘.pe 


large 1 .' ones. 


sh« 


meftj/ure of circle rtfafetal to las tooiV 


;,-y^ 

14 . ft Hp akb been said by Fit awake :—“ He should 

tp m w<m Mmm«m. *$*. 




d (tlip circle’)'.of fire, the second of Varuna, the.third 


vnmu ^up cn 

V , . 

of tite wind, tin;, fourth of the dcit^ 'iSuma,, the fifth of. tho 
//.■.i*,. ludrf.if the sixth of Cnoe^a, tho seventh of So>n<:i, the 


lir 



Knumera.. 


4 

that* excluding the ninth wd.^/calkd.'tHo. circle of all the 


mta> tiie ninth, i$l the; gods. Tf»is the wise 
have deiertnUied.' ■ They have decitavd thirty twofingprs-.be- . . 

tween one eireK *i}pt another. By .the eight <ftreks, iu lhk according 
manner, there are two hundred and lift y oU lingers of . XHUimahcb, 

land ip. measurehiput' : ■ knottier c.irck WM ht made, equal, 
in measureinPnt to.- -tire: foot of the person about to WfiSfe* 

In each.of. the .circles .Cited: grass must be pli^eam as pre¬ 
scribed by the Ska$ty&\” J$r$m fcht#* foxtc it fpUow^ 


go<;k> for which do particular mwneewfohi of fingers has 
been Specified, by the; eight circles tod their lutoycpmg 
spaces; each consisting of sixteen’ fingers, two hundred and 


• xmmiR mu mi.■ rurr ■ m mH ■ >r . ■ 

fifty -fix lingers are .taken' up; still as ih«wo are .only seven 

■ 


* Yiijny<mateyct> died 'in the VyavaluirwwyMh'i, .Dtoyatatm? and 
Veer am Hrodaya . 

+ T Dhyatatm, aud Veemmltrodayas 

;• J: 

■ . •; . ■ 
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i he stands, 
there is fie 










& breadth 
>n% make an 
o be t he mea&ure of am 
& makefile vitesti or 
>M or cubit; four 
1 of them make 




ul 

tfthe hand is : 16. .Havinggoneoyt 

burri^Miscri* , r . C, . 

■• redbfrt iron ba'li. iti liio rti 
WthlkMn 

, 


li M. lpP 
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But if bio hands are burtd, fee is cnmiMl This u the true . 

weaning.'-:■ 0t0' : ':■'■•'.■ K - 
wife !i < 


MBWB| PPP| » | ^ 

17 He wlio,. trembling t|mwj|gh ft&r, i« lnm>t ekfeivWe 
thajrkib^Iiaads,iis not ou iii*aycfeimfcritiuu Mi,--as. Catya- 
ytma ha.s said bsp A person trcniH’"" ""' w */•«». feat!**.' 


_ HI , • v*' w 'W 

, v i|oUfl| , if be is burnt elsewhere iiwu intlw proper place, the gods 
js bum else- consider mfyjffl'hb and fo turn he should a$sw cause (the 

where. - ,;■ • ; 


ordeal) to be given. The ball,falling in the intermediate 


space, hr in'a'case of doubts he sl^puM e ®£i lake-itf ” 

vl.' '* 




■ * .Dioijatat'M:. ' f* .' *’ • \. ; 

t Yfynyamleya, cited in the 
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cleans present) 

' ties presiding '.over \ 

pared the five : havingcQiiipJeted the &$wti homa o): 
atory sacrifice to it:v having placed the iton ball in ; 


the fire ? 



Yror- Koeflpiiulatvon 
of the ceremony/ 


perforinecl the ceremony of rabbing with .rice'thv li&tflds oftho 

•t ,1 „ 1 * ' i, V _• rlLL* .L 1 . -lik.. ii 

persomntaergoiag the ordeal, tie bem\ 

«md standing in Ms wet 
■the paper containing the artkl 
proper mmtp'.m op hist Jfedl 
the five at the ignition, 





if unbnrnt innoi^'Bt.-^l’Ms & ti-sc ’la^v rciativu to lire. 
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‘ section 4. ‘ '*’•" : 1 ’' ’ ' ’ \ 

Of the Ordeal by Watw, 



Witter 


. 0 farum, by declt i .:: the : 


w ''\ T& 1 ,3 i if y. i 4 ' v i!‘* \ 



Having used this invocation” or having invoked 
ter with this formtila , cc O Varuna, by declaring 
^reserve rne ;*{ the person who is about to undergo the 
haying grasped the thigh of a person immersed tip to 
el,.-that is, of a person standing ip.water of sufficient 
.0 reach Ids navel, should outer or plunge into the 


3, This must bo done after the worship oi Yanmti, as ap¬ 
pears from the text :—The purified (chief judge) first .shall 
perform the worship of Yarvnd w ith perfumes, garjan.ds, 
Soorabhi (a sweet smelling instance), honey, milk, clar.ifi- 
ed butter, &g.+" This must be-done? after the invocation 


bet worshipped.; 

after tbe other 
prescribed tore* 
monies have 
beer, gone 
through* 


burnt offerings shall have beenperformed and tlse written 
charge placed on the head with the. prescribed formuifr ; such 
being the general rule applicable to al! ordeals. 

4. “ Thou, O water, arUhe life of all creatures. Thou wa>t 
contrived al the beginning of the creation. Thou art cele¬ 
brated as- the purifier of all nature, animate and inanimate. 
Therefore do thou exhibit thy real essence for the discovery 
of good and evil}.” .After .the chief judge -shall have made 
the above invocation to the water, the person about to -un- 


Atid by the 


* Y&jnyawalcya, cited in the Divyatatwa, VivAdatandava ; but Vyasa, 
i the Fyavaharawnjficha. 

+ Ndrsda, cited in the Bivyatatwa, VivMatamhva, and VytmMra- 
ivyrdha. 

J Pitmmhu, cited in the Divyatalwa and rivudatmdavH. 








be wate’r, “ Preserve. 


have been declarer! the ptees tit to be 
leal sltotddbe admi- 


y water 

:ntiy flowing [Mceti!], the ocemlSugur), 

■biounlamda’s .cavity-- 


p on ii \Mradct], 

^Fadng.i), and a lake [»SVr«*f.']” P* ta " 


means water which has been 
dsewbere, and emptied; into a 


Meamfng’ of 
fee terra- re- 

i4$w* 


d. The tern 
brought from a 
copper or other 


I'kooua or sacred pillar, made of a tree suitable 
, should remain there, with his face to, the east 
appears from .he text, * s Having held a sacred 
er with his face to the 


pillar, he should remain in 
east quarter §.' f 


Vide Su&r«, § 1 . 


£ P'iVddciimdn'M. 
§ IHvyatatwa. 
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replied :■—'“ 4 
to fetch au.arrow discharged 
ijcsr is absent, lie appears 

j*t# » 

l^vplaaatioiTi* &• At the same.^iine that the accused plunged into wal 


0 : b. 


runner proceeding to the spot whefe the arrow ip, baying 
brought the arrow so discharged, if he, upon Ms. return, see 
flic person under the water, then, he is entitled to acquittal 

Another 10. It has been described also in the Mowing manner. 

Alter three arrows shall have been discharged, a swift run- 
tier, having proceeded to the place where the second arrow 
has fallen, and having taken it up, should remain there, and 
another swift runner should remain at the place from 
whence the arrow was discharged under the Tor ana or 
b,rv ™* 1 pdst After they have thus taken up a position, a 


li 


* • * 

third person should clap his hands, and the person who is 
about to undergo the ordeal should immediately dive under 
the water, at which instant the person standing under J1 
signal post should run to the spot on which the second arr 
fell, and, on his arrival, the person who look, up the am 
should hasten to the signal post, and if, on his return, m 
do not see the accused immersed under water, then he is 
condemned. This has been clearly declared by Pitamaha, 


arrow 
arrow, 
he 




As declared H ■ I he running and diving, of the runner and the per- 
by Pitamahu* , . . J ' 

son who is about to undergo the ordeal, should be simulta¬ 
neous* A swift runner should proceed from the foot of the 




* Vyaiahdramuyfivha . 
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signal post to the target: afterwar. 
quickly bring the altow. He sko 

♦k« -I ..,>., 1 - 'ik »ko »!«< ♦! 




liiii* 
HlifiiiMI 


111 

m 

■ 


Among fifty runners two who can ran 
should be appointed to bring the arroWf,” 


Boastt- 


, . ' . , swift 

Hill most CtUlCk.lV» runner* * * § 

s||S|*iKs 5 ; ‘ ; 

. »,* , 

of the person who is about to undergo the Ordeal, and fixed post, 
ott jin ev lid in the vicinity of the place where he. is 

about to undergo immersion. The text of iVarerhn declares:. 

A signal post as high as the ear [of the accused] should be 


>f|i 

am 


13. The's 


erected on level and purified ground,, on the edge, of the 

* 




Bow and a t* 


14. He [the chief judge] should first worship three ar ¬ 
rows and a how made of bamboo, with auspicious offering's, worshipped, 
white flowers, &c. as Fit am aka has declared :—■ ■" I:fc [the 
chief judge] having first worshipped the arro ws and the how 
made of bamboo, with auspicious offerings, incense and flow¬ 
ers, should afterwards proceed to perform the rite, [that is, 
to administer the ordeal] 








* Divyatatwa , 

t DivyalrUwa and Vyamhdmmiyfte'lui. 

J Dhiyatatm. 

§ VyavahdramayCttfha. 

t t a 






liSii 


of the 
mmkwl 
e arrows from 


\ The archer is 



id or fan short of the tar- 


unAred” may be construed 
as being the measure 


so the terms six han- 


istrued similarly i, Thus 

, iMii 


' 

am or dreadful bow would be 

:’A 

r cubits, of the madhymna or 


rs more than four cubits, of the madhyanui o: 

..1 ...cxi. 


moderate bow ten fingers rnorei and of the mundi 
ifpv ‘bow hiftb fingers more. 


munda or infe- 


.. 


-VI W" -V .f-yw v-f.'-f-: ;, .v.V; { . t -. . 

it The arrows imist bo made of bamboo, but without, an 
j-bftftrti hs nvypoars from the text:— ^ An arrow with out an 
iron point should be made for the purpose of the trial, and 
formed from the branch of a bamboo wit bout knots, and the 

archer should discharge it with all his mightj.” 

■' • ' . ' , . ■: . 

. 'vi' ' ■ '-V n : 

wtio sfcouM 17. He should appoint as -the archer, a person lasting, a 
I th« archer. Q' s f. e(r iy a or a Erakmin. practised in the art, as appears 
' m the text :—“ It is declared that a C'shetriya is to be the 


be tJbc archer. 


from 1 

■ * TMiiutatwu, Fivdildtandava, and Vyavahir 

■{* pitaffluft&i cited in tine Divyutatwix ; but i 
dava and Vyavo.haramuyftc ha, 

+ Cafyayana. dUtA in the Divyatatim, Vivddatimdava, and Vt/ana~ 
h&nimayBdlM* 




Vyavuhdm m ayu c%ci, 

t JVdreda in the llv&datm~ 











,r M 

y ■ ■ :W 

... „ 


MmtM 

tvWft, 1 . : ' 

WSI'V l ii n®t- 
MiliMM’ 



Mi “* of b 10 be «»■'".(«»<!. of it. 

. 

H 1 1 1 j 

19. The arrow s should not lie.discharged while the wind places and 

. , • r ; :i ' ■■"•'; time Iraprope 

blows high, or on an uneven spot ot ground, as appears j-.>rtE«di». 

from the text of Pitamaha. * A. wise.-man shall not dis~ 

charge an arrow while the wind blows high; nor on uneven 

irrmmd, attd places impeded by trees or posts*,-ond covered 

shrubs, creepers, thud, or stones^” 


, and 
with grass, sb? 







.20- The text before 

he appears 
strafes the j 


If the person 
immersed more 
from the spot, 
he fs consider- 
ed gnaty. 


[before the arrow is brought back]. Bu i Pitamaha has 


pi i ,|g ,:i 


* Pitamaha, cited in Abe uivyatatwa, and Vyavah&raimyuc'ha. 
. t Dieyaiatum . 

± Ibid. 


§ Xhvyatalwa, Vivadatandavti 
jj Vide Supra, § S. 







His cars must 
not be visible. 


mention. 


p a r t of Ms person he 
visible f t hi parts of his body from Lis ear downwards are 
intended,- for there is particular mention [of that organ;] 
“ During the time of his being under water, should his head 
only be‘seem but not his ear and nose, in this case his inno¬ 
cence must be admitted-}*,* 


22, The following is a recapitulation of the rules for the 
present ordeal. Having fixed the signal post as before de¬ 
scribed in the Vicinity oi a piece of water of. the description 
mentioned ; having , made a target in a place at the dis¬ 
tance specified ; having worshipped the bow with the arrows 
iu the vicinity oi the signal post; having invoked Varumi 
to enter the water, and having worshipped himhaving 
completed the worship, ending with burnt offerings, of 
Dharma and the other deities; and having bound the written 
charge on the head of the person who is.about to undergo 
the ordeal, the chief judge should invoke the water with 
this formula, “ Thou, 0 watery art the life of ail creatures;* 


* rrifmtpati, cited hi the Dwyatatwa ; but Pitamaha in 

the Vyayahdramaytic'ha* 

t Divyatatm ; but Catyayam, cited in the VMdatandavti and Fyava- 
hd/amfiyr<elM* 








iwi 


..., ,.3^£ilT(rt(S -I 

runner going to f 
edji shall take it up, and 0 
at the foot of (lie signal 


.1 i ...fling otl a pi). 
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his hands thrice, at which ii 
should be simultaneous, t 








l the arrow. 

' SEcra0N.5... :V ;: :i> 

Of the Ordeal by Poison. 

1. He now propounds the rule of the ordeal by poisonForm to u 
u Thou, 0 poison., art the son of Brahma, film in the virtue t£ or<l«ai 
of truth. Relieve me from this accusation, and by means of 

thy virtue become as nectar to hie*.*’ “ Having recited this 
formula, [the accused} should swallow Sarunga or jffemastti- 
laja poison, and 'if the poison digest, without violent symp¬ 
toms, it indicates his innocence {•-*’ 

2. The accused, having invoked the poison with this r. xp Umtim 
formula, (1 hon, O poison, &c. §1.) shall swallow the poison ltf ^ tm ' 
produced on the Hemalaya mountains, or from the horn of an 

' animal; and if he can digest it, without manifesting any Vio¬ 
lent symptoms, from the poison, he is in that case absolved. 

By violent symptoms of poison is signified an entire change 
of the system from its natural state, as a text declares:— 

“ The entire change of the system from its natural state is a 
violent symptom of poisonj.^ 




* Yajnyawakya, ci 
f Ibid. 
t Veeramtimtaya . 


urn* 




mm 


■ 


mmm 


li^B 


. ^ 







1 V'aVlii .P ‘ 

3. The- corporeal system is composed of seven elements', 
, „ , , , , 
skin, blood, flesh, serum, bone, inarroiv, and semen ;.a«d 


v • ' TwM'ira. '%• KW- y, 11 , I,' ■ i', i, . II < • . . 

it poii3ond.«8 syniptoinis are also seven m number, the np- 



;hi«( jmani. 


um'ja 


mm ofwliMi m diistmottv in the ViskaUmtra >- 

first violent symptom of.poision is horripilation ; th 


he 


.eeomiJS perspsrat 

cause the bod 
>!ingthe fifth jprostmt 
;e, atia 'hiccups-; the 

. O . ^ - 


Irynes 


he mouth ; the third 
its Batura! coleur arid 
Jretogth, tailoring of the 

. '' w'''-'- - v - 


lows of reason; and the sew 


irhculty ,f res 


and 


oduces the death of the 








' It- V ">’ r "■ , 

».ia in this ease uuumnent, 

■K. ‘V- * 

ving worshipped Mahmvara with 

• «l-.. - _ y -MHniras, he. should, while 


: the presence of the gods 


I, having worshipped 


fcMka S- The chief judge who 
edStfj^ Makackia : . should place the poison before him { Mahadeva), 
and having completed the worship-.eliding with the invoca¬ 
tion of Dharma and other deities, and burnt offerings, and 
having placed the written charge on the head of the person 
who is about to. undergo the ordeal, he should invoke the 
poison thus «Thpu, 0 poison, wert produced by Brahma, 
for the defectum of the evil- minded. Display thy real qua¬ 
lity towards smuefs. but bs as ambrosia to the innocent 
Thou, 0 poison, image of death, wert made by Brahn^ re - 


* Fiicmmit wUya. and Divyatotm. 
+ Vimidatandava anti DivyataCwa, 
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tjr virtue becorno 


’ 


'> ‘ '’ *■ k ’ 1 vi&f' 

ila, the poison should be adi#v , Tht1 pomn 

V ‘ how to head- 

tercd to him [the accused] in a sitting posture, and fac~ ministered. 

5 the north, as Nireda declares :— a The chief judge, his 
mind being composed, should, white facing either the north 
or east; quarter, in the presence af Brahmins, administer the 

poison to) the accused] facing the northf/* 

; ■ ■ ■' . . ’ :y: • 

7. The BaLmnabha and the like poisons are fit to be ad- What ^ «pb 

„ proper poison#. 

mm.stored, as a text oi Jritamaha declares :—'' SririCfi or 
JBat.mnabka or Himaja poison [should be administered] jV 5 


S, The other sorts, which are not to be used, have also And \v)m 
been propounded by him:—^ Be should reject poisons 
which are factitious, decayed, and vegetable^. 7 " Nart da also 


says :— d The BkrUhta > Charita, Dkwpita , MisrUa, Cal- 


coota, 


■ 

4 i . 


9. The time of administering the poison is propounded p r(V . )or time 
by Ndreda:—* Having- weighed the poison, the quantity of ^radmimater- 
it above indicated, must be administered at a cool season; 


but ptie acquainted with the law should not administer it 
either in the afternoon, or in the twilights, or at noort*fjV’ 


* f PUamaha , cited in the Veeramitrwlaya and Viva&aUiiulmi* 
t Veer amitro(hiya and Dwyatatwa. 

J Ibid. 

§ Ibid. 

If. Ibid. 
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H Vecvamitrodaya* 


V U 


■ * ■'■?% 


til 


MnSltH 




wSiSilll 








■# 

«iif. 


PMifclllSi 


SI® 


dlministerec 


-* *5 V ww 

e«won. barleycorns 

season, five in 
less tii an that j, 

I ll£lvl*T,rtt»HP i 


that above stated, should be 
. fts a text deed ares:---“ Four 
wUl be administered in the rainy 

son, seven in the cold season, and 

; 

* bf&f than that,' 9 means six 

iii®iiiM®isi 

be Q aXh>iIt«! 2l ’ f,ie mention of the cold season, the dewy season 
per season. ? *° “ owing to their being included in the same com¬ 

pound term in the Srutif. The spring is the time for all 
ordeals • generally? and.therefore, at that time also, seven 
barleycorns of poison mixed with clarified butter should he 
administered; m a text of. Ndrida- declares f-M Ofic eighth 
minus an eighth of a twentieth of a sixth of a pala of the 
poison should be administered, mixed with clarified butter, . 




awwiil 


Measures by 12. One pata is equal to four suvernas; one sixth of a 
' 1 which the v 

quantity Is to ptiltx is ten mamas and ten barleycorn#; three barlev- 
bo ajicertaired , ' f/ 

corns make one krisknala; five krishnalas a masha; 
one mat,ha is equal to fifteen barleycorns; ten, mashas 
are equal to one hundred and fifty barleycorns; these with 
the addition of [tee barleycorns] are equal to one hundred 
and sixty barleycorns, which being one sixth of a pala, one 
twentieth of it [one sixth of a pattt] is eight barleycorns; 
one eighth being substracted from which makes one barley¬ 
corn less, which is equal to an eighth of a twentieth of a sixth, 
of a pala [or seven barleycorns].—-This quantity of poison 


. 


mmmmm 

H0HMM fit 

S»ffe wWm 


'* Veeramitrodaya and DivyaMwti. 
t Divyntatwa, 

% Veeramitrodvya* 
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mMrnMumi 
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13. Cnii/dyanaA celam:—" In thf.mormng and in a cool S hmJd bo 

place, the poison being finely ground and mixed with'cku;- 

B fied butter thirty times the quantity, should be ■given to all 
persons'',” Tfe? meaning is, that the poison should be mix¬ 
ed withthirty times as much .clarified butter. 

34. The person about to undergo the ordeai must' be c*re shout 

guarded from sorcerers raid such .like persons. “ The king 
, i •, . ,. i • i l x . vi of sorcery and 


should station his own people to guard the person who has 


should examine whether he keeps any medicine, /oniwfe, 

IIP 

i? v; . y ; ^ 

■ 



15. ' The puison nrost also be tried:—“Poisons such as Requisite 
are produced from the horns of animals or from the Hitna- pokofeT ° f <h * 
laya mountains, of superior quality , having smell, colour, 
and moisture of a known quality, and not removable by 
charms:};.” 


16. After taking the poison a period of time should be .• Time allow- 

ed for the m 

observed, during wlncfc'a mm’s hands may beclappedtoge- *m to take e£* 

■ • • • i'nnr* 


* Vceramitrodaya and .Divyxrlatwa* 
t Ibid. 


% Nuteda, cited in the Veerumitrodaya and Divyacatv 


V V 2 







dy must be ap • 
i during 
ive hundred times, 


the time equal to the clapping 
idergo no change of appearance, he is then absolved, and 
must be applied*.” 

*!*$$$ V* }1 'V'7^*1 I s ' k St''I ' 'Vj''**' »v ‘ ; 

jrenoa xi, iHtmmha attends the period to the end of the day, 

In^nf ote au- but this applies to a case where only a small quantity of 
poison is administered. “ After taking the poison, if he be 
well, free fro)® fainting and vomiting., and unchanged in 

BecRyitula- ^ 18 ^ Here, 
tion. ’ . - 




v * t |f| I £$$ MM mmm W 1 Stlii \ >& <li I SftM Wmmm, m wWmmm 

■ 

AecftpimU. 18. Here, the chief judge, having fasted ; having vror- 


■ shipped Mahadeva / having placed the poison in bis presence; 

having adored Dkarma and othersdeities; having placed the 
written, charge on the head of the person who is about to un¬ 
dergo the ordeal, and invoked the poison, shall administer it 
to him facing the south; and the person who is about to un¬ 
dergo the ordeal, having inv oked the poison, must take it. 
This is the order.—The above is the law of the ordeal by 
pO'i$91K 




WflilP 


Section 6. 

Of the Ordeal by sacred Libation. 


Form to he SL He 
mOeui^' n ^ “ Having adored the wrathful gods, lie should take the 


* Yeeramiradaya and Divyatitim* 
t Vecramitrodaycu 





m 


sacred Libation. 

v; utor in which they have been bathed, ami having* invoked 
it, he* should cause to drink three handfWIs of tne same 
waterV’ 

•2. ‘Having. W,> l™ngw„™l.ip r :d.ntM'«rf«"». *“* 
Sowi-ts, ari Aelike; “ Hit wrathful noils,’ Voonja, Adttya, 
anil other duties:: having washed them, the water in which 
they have been bathed should be collected. Alter bringing 
|'the water], the chief judge should thus address it, Thou, 

O water, art the life of all mortals^ and should cause the 
person who is about to undergo tne ordeal, to drink, three 
handbills of if, be having placed the water in another ves- 
gel, and invoking it thus, w 0 Vrerun d, by means ot thy truth, 
preserve met.” 

3. This is to be done after the ceremonies prescribed 
for all ordeals, such as the invocation of Dharma and other 
deities, worship, and burnt offerings, and tlnfplaemg ot .toe th,s. 
written charge on the head with the prescribed, formula. 

4. Here;by PUamaha and others, have been propound- Thw^? 
ed the rules relative to the deities proper for bathing, the hie* pwscrib- 

ed for certain 

fit occasions, and the persons who are competent to perform individuals, 
the rites :—* He should cause him to drink the water ot that 
deity to whom he may be particularly devoted, and in case 

"y, he must drink 


the water in which Suryd or the sun lias been bathed. 


* ydjnymmleya, cited in the Smrtttehandricd, and F^ramitrodaya 
but Vishnu in the Viviulatmiium, 


•I* Vide Stipra. 
% Ibid. 








'■SWISIOVWVM. .- ( 

the morning, by a person fasting, having bathed, clothed in 
moist garments, by a religious person, and one not addietei 

. _-»> AtiA wlirt 



»• “ a m~ ***"’ I- wW , b “ C "1 

§j£$g£’ crime of the first degree;" irreUgma, destitute o. 

•_i-LJfU-—- - r— -! - 


, nv&Anta^a, Vvramtmlaya, and DU>gutatm. 

’f* Q by Jf&U&7fbbh(iUit* 

1 JNur&kb cited in the Divyatatm- 








iff- 



9. But (should it be objected], that admitting the esta- the inn«* 

, ■ - cen^ of the ac« 

blishment of goilt and innocence at the completion ot tne msedi» proved, 

other ordeals, beginning with the balance and ending with befall hh» with- 

. _ , , , , in fourteen 


the poison, such effect cannot result from the ordeal by sa- X.ys! 
cred libation; it is replied:—" He is doubtless innocent 
to whom no terrible calamity, proceeding from the act of 


God or the king, happens within fourteen daysfHh to 
whom, prior to the expiration of fourteen days, uo cala¬ 
mity ,or terrible distress proceeding from the king or the 
act of God, that is, having superhuman origin, happens 
or befalls, and he to whom only a slight, distress occurs, 
should be considered as innocent; for cases df slight distress 
are incident to all mortals 




10, Omit is not imputable if the calamity occur after the Calamity 

happening af- 

prescribed period, as Ndreda says“ One to whom any ter that period 

* ^ _ ....~. .; ^ , 0 .- Tr ^ r —. is no evidence 

of guilt. 

Ndreda, cited in the Vivddutandam an & Divi/atatwa, 


f Y&jnyawafcyu, cited in the Viv&datanchvct, 












tjon happens at the end of two weeks, the 
nsiderna convicted; owing to the expira~ 


IV' 


ies ®* « The se must be administered in cases of weighty chargesf. 1 

Other periods are propounded by Pitamaha in trifling cases: 

in a trifling case, the sacred libation is to be administer- 
eel.*’ The periods are these :—** Of whomsoever any deteri¬ 
oration appears, during either three or seven nights, or 
twelve days or two weeks, he must be held to be a criiui- 


\iui varies 12,- The subject matter which does not constitute a bea- 
vy charge, may be divided into three kinds, and the ride te - 
- a wg- garding the -time jwriods,{namely three nights., seven nights, 

and twelve days,] may be applied to each kind oi case seve¬ 
rally.—Thus (has been declared) the law of the ordeal by '?a- 
cred libation. 


SECTION. 7 , 

Of the Ordeal by Grains of Bice. 

1. Jogesivara has propounded the live great ordeals, 
from the balance to the sacred libation inclusive, as indicated ; 
but other ordeals in trifling charges have been declared 

_ ___ __ _ _____r ——— -- 

* Vnhidatondava, Peeramitrodaya, and Divyuiaiwa.. 

■■ 

i Divyatiitwa. 

;J- SmHMandrkd, Vivddatandam, and VeetmUrodaya ; but Ydjnga* 
toakya cited in the Divyatatmc 
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Should he ad* 
ilsfcomi '.a 
rj$A&> ot‘ thtift. 


i other Smritis- ; Pilamaha. has dechm.nl" f 
Hind the mode of using the ordeal by linked rice as 
1. In the cane of theft the [ordeal of] husked Hoe « — 
temi ami not in other eases f this'is certain. wm«u 

.—kite rice toU>ous<$, and of $0 Stoke* 

‘ any other kind. A purities! person te* 
e with water, in which [an image ofthe 
] has been bathed, in an earthen vessel exposed to the 
3 of the sun, should leave it on the same .spot all the night- 
> [the chief judge] .must cause the person, standing with 
iis face to the east, having fasted and bathed, and taken* the 

fritten charge on his head, to chew the rice and to spit it 

' 

on a leaf. The leaf must be of the fig-treef, and not ot 
r other; but if none, be procurable, of the Bhoarjapatra\* 

\ „ .j ,l ■. ■ 

, If the chewed rice be tinged with blood, and the jaws and. 
palate [of the accused] become dryland his body tremble. 


r- ' r 

chew the rice, and to spit it out. Having caused to ||i m[bhuM~ 

sliyif/wd] is the active participle termed by the c&tisal affix 

nichi in 'this instance, the invocation of Dhartna-. and the AW the erne* 

. monies proscri- 

ceremonies are to be observed, m the manner already pro- bed too other 

scribed ; such being the general rule applicable to all ordeals. f , erV cii hi 'this. 






11 8Mke .~~Rice in general, but especially in two classes. <w like* 
white rice growing in deep water.; artel dm other a red sort requiring 
wily a moist flioil.—*Wilson^ Diet. 


MS® 

■ 


+ Pi^Ficmr^ma. 

i The Bhoj or Bhrtjputr, a tree growing m the snowy mountains, 
snd called by travellers a kind of biroli.-—Wilson's Diet. 

§ Smritichand/icd., ftvadatftndam, 1'eemmUrodayu, md JHvyatatm* 

-v?. ‘ " U , 












Of the Ordeal by hot Metal. 

fvo 1 . The ordeal by hot metal has been'propounded by Pila~ 
maha. u A round cup of either gold, silver, copper, or earth/ 
is to be made, sixteen fingers [in circuinferenee] and (our in 
depth V’ The uvrm * round cup” (mandala) here means a 
circular pan. -It is to be tilled up with twenty pa/as of 
clarified butter and oil ; -and one maska of gold is to be 
thrown in when it is heated sufficiently ; and he [the accused] 

should take out tb<%.o]d by the thumb amt forefinger joined, 

* 

Fr»of of in- He w hose hand trembles not, and does not become blistered, 

tiownce. 

and whose fingers sustain no detriment, becomes absolved by 
means of Lis virtue/f.” 

Explanation.' 2. Tti the text, the term “ should take out” means, should 


Spllpi 


le is :— 1K Having put clarified butter,made 


. ' over the side. 

Another 3 . »)»■ * 

"'.rmingkisw* of cow’s milk, into a vessel formed either of gold, silver, 
copper, iron, or earth, a purified person should heat it in the 
fire. A piece of metal, either gold, silver, copper, or iron, 
1 cleaned ami washed once with it, is to be thrown 


in it [the clarified butter], boiling with effervescence, and not 
admitting the touch of the nail. It [the clarified butter] 
should be examined by throwing into it the leaf of the 

(SB* 1 i ’ ■' ^ v ^'nBlfiiiHHfifljiH 


— 


* The text is read otherwise by the authors of the Smritkhandrka, 
Vivddatandam, Veeramitrodaya, and Divyatutwa, 

t Ibid. 






Area 4 tree, being parked M for sacrifice, and having a hiss¬ 
ing sound; afterwards he should once consecrate it with this 
Muntraot forrhula Thott, 0 clarified butter,art cnostpure 
for sacrificial observances. Thou, O fire, certainly burnest 
sinners, and waxest cold in favour of the innoceiil’ .He should 
cause him [the accused], having cotne fasting, bathed, and 


igarditig the invocation || Dhor- 
nies, must"' be attended to. The 
irilied butter is to be used by the 


5 . “ Thou, O purifying ftre, dwellest 

creafcres.t.” This formula is- to be v 
about to undergo the ordeal. 


Formula to 
bo ttsf&f by felie 
P* ny. ; ' 


6 . From the text “ should inspect the forefinger” it fol¬ 
lows, that it is that finger by which the metal should be 
taken out,—Thus has been succinctly propounded the ordeal 
by hot me tel . t ^ 


Explanation- 
of a I orcaer {exit 


■* jkvcfr iis couvmoiil)f c&lied Acundii ; Co.lotropls pk]flitted • 
J ,Smrimandrwd } ^eeramittoda^ and Divyahitmu 
t Vide Supra. 








cases# the' ordeal ruwied Dharma arid Adhcxnna *:— u I will now 


clearly propound the trial by Dharma and Adharma ,[which 
is intended for] murderers, civil suitors, and persons subject 
to the performance'of penancef.* * * § ' 

■gr ! ‘ K 






Explanation 2. “ Murderers", in cases involving life; <4 ‘ civil suit- 

of the text- „• . ..... . ... v . , 

ors , m cases mvoijrmg property; * persons subject to the 


performance of penancef in cases involving moral sin 


S' 1 


Form to be 3. “An image of Dharma is to be made ‘with silver, and 
m&uii [ ' ‘ another of Adharma with lead or "ironf” The meaning is, 


, that this image may be made either of lead or iron, 
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4. He declares another mode :—“ Or he may draw white 


Another 

and black figures of Dharma and Adharma , either oil a leaf 

1 j * 

of the Bhoj tree, or on canvas, doth, &c. He should sprin¬ 


kle the Danchagavya^ on them, and should make offerings 
of perfumes and garlands. Dharma will hold a white flower 
in his hand, and Adharma a black one. Having made two 
pictures as above described, he should enclose them in two 
round balls. Two balls equal in sisse are to be made either 




• These terms in ay be translated the genius of justice and of injustice, 

t SmritirMndrka, Veeramitrodaya, and Bivyuiatwa . 
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f PUamafia, died in the &ftiritkhandrk& > 'Vcerumilroduya, and Du 
vylatwa> 

§ This iii used for pur Hi cat ion, and made with sugar, clarified butter, 
honey, cow-dung, and cow-urine. 
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with eow-dung or earth, and placed unobserved in a fresh 
earthen vessel. Having placed the vessel on a spot cleaned 
and rubbed with cow-dung, and in the presence of the gods 
and Brahmins ; ■ he should invoke the gods and regents of 
the world in the manner above prescribed*.’'’ 

5* He shov hi draw oat the .written charge, after tho invoca¬ 
tion of Dkarma : then the accused should recite this formu¬ 
la : — >4 II 1 am free from guilt* in ay Z)harma come into my 
hand; if i am guilty, then by means of its virtue, may Sinf 
come into ray hatiidj/' 


Formula to 
be .redted bytiia 
accused. 


i mj atcu.seu wunom ueiay small then take out one 
of the images j, he is acquitted if he bring out the image of 
Marnut j but condemned if he draw forth that of Atfaqr r 
?wr<§. —11ms has been succinctly declared the trial by 
Dharma and Adharnm. 


Proof of guili 
or innoemve* 


Section 10. 

Of other Testa. 

Moreover, other tests with reference to the importance 
jhtness of the subject matter, as well as to the distinc- 


Eniuneratiou 
of other tents 
for the ascer¬ 
tainment of 
guilt or iuiio* 


Pitamaka, cited in the SinHticluindHcdf VeemmitrQdayfi) arid Di* 
vyatafwa, 

t Sin here means the image of Adharma* 

i cited in the Smritichmdricd, Veerattiitrodaya, and J)hy a . 

tatwa, .' 
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of] virtu 
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scribed. “Of 


], varies from the first night to the third; troi 
to the fifth, anil so forth, and should be fixe 
o the serious or trifling nature of the chargi 


4. The result, whether successful or otherwise, of: 
ordeals, being determined, a distinction as to the pu 
merit is shown by Gafydgana t—“ He should cause i 
paid [by the losing] to the succesjdVil party half oi an him* 

to: a penalty Jj.’ 


* VivMatanduw* 

t Menu *, f 113. cited in the 
JDivyatatm. 

Vivdtlatandaw, VemmUwdaija, Mem, 
§ Vide Supra , 
j[ Vivadatandavii’ 
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Of other Test#. 

5. The penalty is thus propounded':-^ The penalty in the Amount of 

iUlGy 

ordeal by poison, water, fire, balance,, sacred libation, rice, 

Knf v,.ota) atw-.iild Ha award«tI non lec.uiivelv : thus one thoil-. 


■■■Illll 

sand. sixlnrodred, five hundred, four, three, two, and one hun¬ 
dred, and in interior ordeals he should attach an. inferior 


[penalty.]” 




6* This peculiar penalty tor oases of ordeal is to he sii~ is to be sn- 

T peradtied to the 

poradded to the penalty before cfeiounced hv tUq text, (“in penalty tor- 
the, case of a denial, when the claimant proves'.his allegation, “*' J y deuoua 
the defendant being cast, is.to pay.the amount, and an equal 
fine, to the ' ■ 4 ‘ 
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* Catyayam v cited in the Viimkitojulnva^ 


t Virt0 ih Sect, 3, § h 
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#> and Valsym, .. i 

case of witnesses being challenged, 
form of adjuration to be used towards the servile 
class, and to the regenerate orders following 
mean occupations, „. ,,'; * ^ 24 

tlie adjuration not to be understood literally, .. 25i 

Administration of justice, u » 0 

two. • . •• •• J* 

Adopted son, .. .. *,* 

Adoption, . , ,. _ 63 ... 

what forma at present allowed, .. .. 61 

Daltaca form, 

Cntnma torm, . 

* k to 

a widow, if in distress, may give her son k adoption. ${ 
and may adopt with sanction of her late husband, . %, 

qualification^ of the adopting party , *. 

of the adopted party, ^ 

exception in case of a Sndra, • ^ 

widow may adopt with sanction of kindred, $$ 

brother^ son should be preferred, . , ^ 

this rule does not invalidate the adoption of a stranger, ih 
must be initiated in the adopter’s family, 9 * 

effect of adoption, v . .* 
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sanguineous relatives are not his heirs, 

'i in ctra of a Dwt.famusky.ay ana, 
adopW'd son With a ttbn or more soils subs> 
cntly born, 

he rights of a posthumous son , 

. * . . .. 

of,' ,. ... 

mot take place after investiture, but may ate 
1 ' sure under five years, 

c ' the Mahm-attas no restriction as to age of a 

- 

relation, . 

nor in the Critrima form, 

a man l:m ing a son and a son's son, may give thefor- 
, ■ 

mer m a dophon, . . . . »* 

two persons cannot adopt the same individual under 
any circumstaiioes^ .. . • ♦ * 

a man having a son or an adopted son may autho¬ 
rise Ins wife to adopt another, failing such ^on, .. 
but whether she can'without such sanction, is disp uted, 
of the Critrima form, 

-u Crita son, *. ' . 

—L_ Pmmerbfuwu, .. 

—— Cshetraja , 
other forms obsolete, 

Affirmation, 

Age of adoption, < . .« 

Alienation, ,, 
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Brahmins may .be amerced, 


*. Ill 


1 property cannot be alienated at pleasure, 

Anii tjn Dm/ amushy ay an a, , , . » 

Answer, 

must not be taken before the declaration has been 
amended, .. 

to be written, . , . . 
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requisites ot an, 

further explanation, 
four kinds of, 
niituro of confession, 
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„ nature of denial, 
denial is fourfold, 
semblance of an a 
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answer 

a confession is a ftv - 
distinction between an esculf: . „ 

denial, 

„ !^'1^; 

cases aji ^ v *“^-"-7 . ~ •?•-,. 

* rank of tribunals propound 
oaidou of the tejct; 
appeal may be preferred from 
family upwards to persons specially 

an upped nwv be preferred to ■%. king. If affirmed;, 
•appellant lobe amerced , if reversed, judicial authori- 
ties to Amerced, :: ; --■■ -■ ^ t 
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, : . J \.,, ;" ... ib ; 
a heavy charge, .. .. 295 

f y . . ., ib. 


objection replied .to, 

■ • . 305, 307, 314, 320, 328, 335 

supremacy of the chief judge, ... 139 

etymological derivation of the term, .. ib. 

1 Action, ,, , _ , 

" m ice in the case of a civil action from a 

iual prosecution, •• .171 

distinction in civil and criminal cases* . 296 

conifliotio^/ , - . 1 180 

Ooguato, . , • ' .. 78,79 

• Copphint, 

should be made voluntarily, ,. 143 
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there m ay be many complaints u gainst one, , , 144 

reasons for a second record of the, . , 148 


ration. 


a . 149 


to be interrogated previous to summons being 
, issued* „♦ ; ■ ■,/ 14-4 

the term plaintiff or complainant Includes their 
aoijtfj grandsons, and agents, * „. 153 

■ partition* , .. ■ 43 •• 

UiJwrx. . „ ,.114 

,. 16*6 
,, 48 * 76 
.. 121,270 

what contracts are binding on representatives, ,. 1.2,7 






M|g 






iUw i. • 

*» 


104, 132 


137 




t foe inquired Info, after the question of corn- 

ncy has been .Imposed of, .. 255 

• objection replied to, . ., 250 

' ' .'•■ • •• •• n.i,m 

, , < .. ill. ■ 

s adopt in die (Jr it a form, .. ib. 

on, . " ... 65,75,98 
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must himself consent to the adoption,, . / 
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relation does not descend, ., ib. 

does not inherit collaterally., 

' reason of its prevalence hi Mithila, 



..... * * 

it’twon of its prevalence in Mi/Jula, , . .100 

sanction t>f the JiiiBband not. roqtjiisite fo*;-tilts form of 
Hdoptimi, - *’ •; ik 

the husband may have one Critrima son, and the wife 

another, *. •* 101 

Cahdraja, ,, . •* 102 

C'sheinja, ,, . . 248 

Dharma-y . . V- % 

D attacachandriea, , . . .. f&; 

Dfdiiicamxmangxa) .. . t ih. 

Oattaca> form of adoption, . . »' * ■ •. - 0& 

son succeeds collaterally, font not to the property of 

cognates, . . f. .. 7$ 

Daughter, '... ■ • * *■»-. 21,23, 50 

... Vsonf '...v;'■ 23 

DMjacr<mimangmJiaj ,. • ■ 29 

f;. . ... .« • >> 224 


a decision founded on inference being enroneous? no 
blame attaches, ; , . .. •« 18f> 
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bonded. ucw* v^wa^v - -,>•• v •, y. • 

#88 • • •• ? B P} 

u„, ww on answered, .. ■ • • l(> - 

the text has been recited to exonerate the fourth iu ikp- 

cent, ;:. . . .■ : • • " 27i ’ ;; 

B cs.se in which the fourth and others in descent may adjust 

the debt, . .. y 

. wSwren dW 1M tlllflKlo t.0 dial*' 


the chbtj 

H mode'of proceeding where the debtor is unable to dis¬ 
charge the whole debt at once, • • 280 

what is to be done after'.discharge of the debt, 

those who witnessed the loan should witness repayment y 

_ ’ " . 280 
Debtor, - • ■ - ' 

Declaration, 

method of recording the, ' 

what to contain* > . * • * • ^ 

farther particulars to'be compn.<>e'd'iiJ the, . v 1# 


difFereuee between the hrsto»mipkiui and Ihe, , * tb 
semblance of, ( 

a deokratiott b admissible, though involving ttiuiy 
Blatters, f . *■'; . . . v) • * 

cprre *tions may be made until the answ er is. given •> v • 


In . . . . . , ' 1$4 

Decree, a favourable, ".. -- ' ..277 

.e,' ; an. unfavourable, -- ■■ 278 


Defendant, ■ - ■ ■ • - 175 

Deliberation, y ‘ W 

Delinquency, ■ . •• '' 

Denial, ‘ ' Itt 

Deposit, •• , 

Deposition, rohde of taking, .. .. .. J4.7 

I persons may appear 

. . 

stress, .... •• •• •• <><? 
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on delivery of the answer, evi 
be adduced, 

in a case of confession, no evidetr~~ 
four sorts of, 
further division of, 

objection against evidence of possess 
in default of other evidence, a divine test to be 
resorted to, .. - • * * * * 

human evidence is preferable to a divine test, 
the principal part of a claim being proved by human 
evidence, recourse should not be had to a divim* 
test, . • * * , ' 

the same rule declared by Catyciyccna , <■ . 

divine test to be resorted to, only in default of human 
evidence, 
exception. 
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tt a title is stronger evidence than mere recent possession. 212 
v simple possesion is uo evidence, - ■ 
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possession is evidence, when, accompanied by live 

I conditions, *• •• •• * 0t 

\ also when accompanied by hereditary succession, 213 
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it affords presumption oi a title. 
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Evidenefy a title is evidence in cases n 
I ' of man, !>nt beyond such 
,'f " sufficient, ^ , " .;.' ; 

| text of Catymjdna cited in confirmation, 
one bund red years defined to be a period wii 
j: the memory of man, 

|)Osses8ion with an inferrible title is evidence of 
rigl,(. .. .. 216 

false ; evidence being detected, the judgment is to 
, , be reversed, — .•. . . 252 

mode of proceeding when the evidence $ contra¬ 
dictory, .. .. , . ib. 

what .further means of proof may be resorted to, 
by a claimant not content with his evidence, 25b 
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won. 
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Factum void, 

uroily, - * 

undivided, 
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Finder. .. 

Fine, 

Force, 

Fraud, 


265, W 
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.. 65), 76 
..22 
39. 43, 76, 103, 227 
.. 232 

.. 180,209 

.; 123 

.. 124 
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Gift, - 
Gomoamh, 
Grains of rice. 
Guardian, 
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. 305 

. 200 
101 

.. 103,105 


the ruling power is the supreme g uardian of all minors, 104 
Guardianship, of the father, » . .. J 03 

of the mother, „. ib. 





of paternal relations, ... . 

104. 


of maternal relations, . . 

ib. 
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their appointment vested in the ruling power, 

ib. 


of a female. 
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Guardianship, during coverture, .. ..10 

in widowhood, .. .. ..it, 

Gtmes, . , .,, , ,303 
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Heirs, accordbg to the Dayacramascm\ 
according to Sricrishna 


Hidden treasure, 

Hot metal, (ordeal by) 
Human evidence, 
Husband, 


- other authorities, 
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29 

30 




31 


.. 233 

.. 338 


.. 197, 198 
,. 76, 100, 101, 227 
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Idiot, 


Ignorance, 


Incapacity, 
Incompetency, 
Inheritance, 


Insanity, 

Investiture, 

invocation, 


208 

187 

.. ' m 

.. m 

2 

* 121 

73,75 

., 299, 307, 313, 314, 320, 328 


Judgment must be given after adducement of evidence, „. 165 

what judgment to be given against defendant being 
cast, " .. ... .. 175 

what judgment to be given against a plain tiff failing to 
establish Iuh claim, .w , , .. ih. 

Judicial authorities, ♦ . . * .. 224 

Judicial proceeding, general definition of, .. 134 

subject of a judicial proceeding defined, .. 141 

subjects of judicial proceedings are eighteen fold, *, A 42 
quadruple division of a, . * .. ,, 166 

judicial deliberation, not a distinct division of the pro¬ 
ceedings, ► v . 167 

Jugunnaiha , .. »* «• 43, 47, 89 






Maternal relations, 

■ Matrix, 

M "‘ 0r ' 


.mi n iH unr ,uu 

his ancestor 


to the liability of a minor and Iris estate dur- 
kig Ins minority, ,. 107 

and his estate are not liable for the debt of 
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Minority, 

MitJnh, 

Mortgage, .. 

Mother, 

’s guardianship. 


until his majority . 
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103, 107 
.; 83, 05 
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,. 25, 50 
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Negation, 

Nephew, right of, .. 

Niiya Ditnj Mnushccyana y 
Nonsuit, 

causes of* ,. 

does not invalidate the claim, 
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insanity., 
minority, 
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in capa city, 
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Official document. 

Omission, 

Ordeal, 

five principal met hods of ordeal, 
there are altogether seven methods of ordeal, 

su'idf*a an rl flip. nfVim* fnnr t 


used 

•* 


284 


an ordeal may be resorted to, in proof of a negation, as 
well as of an affirmation, t , 285 

different ordeals applicable to different accusations, .. ib< 
other divine tests described, , # 286 

distinction between an oath and an ordeal, . 287 

and between different kinds of ordeal, , , 288 

. . , J . ’ 

. 1 

i M 


ceremonies to be observed with respect to ordeals in 


' general, ,, 289 

different times propounded for different ordeals, *290 


particular seasons enjoined for particular ordeals 
particular seasons prohibited, 
ordeals for particular persons. 

Ordeal by balance, 

mode ot proceeding with respect to. 


ib* 

291 

ib. 


.298 

interpretation of the text, ,, i( } 

invocation to be used by the party undergoing the ordeal., 299 
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tree to be cut down with certain ceremonies, . ib: 

method of constructing the balance,, _ ... 300 

method of weighing, ., - ( „ p .fo 



•deal by balance, 

forms and ceremonies to be observed on the occasion, 3 
worship of the regents of the world, >. „ ,1 

of the F&swsv&C. , . .. 

offerings to be presented, . . . • -Y : . . . . 3 

mode in which the worship is to be performed, 
quajifi cations of the officiating* chief judge, .... ... 3 

the Qayatri to be repeated, . , .. ... 

the accusation should then be written with a munira , and 
placed on the head ofdhe accused, . . .. 3 


invocation by the chief judge, .. • 

the person afTout to undergo the ordeal should also in¬ 
voke before being weighed, ... 

period of weighing, .... .... 

what persons should be appointed to decide as to the 
question of* guilt or innocence, ... 

rule for ascertaining the point, .... 

exception, .... .... .... 

explanation: of the exception, .... 

other evidence of guilt, .... .... 

explanation of' the terms, 
distinction, . . . , 

fees to be paid to the officiating priests, .. 
precaution to be adopted when the scales are required for 
future rise, ■ 

Ordeal by Dharma and Adharma, 

this ordeal applicable to what cases, 

explanation of the text, .. . . .. 

form to be observed in this ordeal, . . 

another mode of performing this ordeal, 

formula to be recited by the accused, 

proof of guilt or innocence, , , ,, , 

Ordeal by fire, 

forms to be observed in this ordeal, ,. 

explanation of the text, .. 

other ceremonies to be observed, 

Area leaves to be used onlywvhen the Pippala leaves are 
not procurable, 

invocation to be used, by the party undergoing the ordeal 
position of the accused, 
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Ordeal by fire, 

/ explanation of the text, . . . , 3 | 3 

ceremonies to be performed by the chief judge, , „ 314 

invocation to bo used by the chief judge, , . . . ib* 

dimension and description of the redhot ball with which 
the ordeal is to be performed, , . ., ., 315 

the accused is to walk through seven circles, . . ib. 

extent of the circles, *„ a „ 3J6 

explanation of the text, .. , . , . . , ib. 

small circles are to be made within the larger ones, . „ 317 

enumeration of the circles according to the text of 
Pitamaha , . . , . , ib. 

enumeration of the terms of measxuement, . , 318 

if the hand is burnt, he is criminal, ■ . . , ,, . ib. 

but not, if he is burnt elsewhere, . , . .. .. ib. 

recapitulation of the ceremony , .. ., . . 319 

Ordeal by grains of rice, 

should be administered in cases of theft, .. ., 337 

ceremonies to be observed on the occasion, .. ib. 

proof of guilt, , . .. ib. 

all the ceremonies prescribedfor other ordeals, to be 
observed m this, ,, * ,, H K 

Ordeal by hot metal, 

form to be observed in tins ordeal, . . . „ 338 

proof of innocence, . . ., , ib. 

explanation, .. .. . . , , ib, 

another mode of performing this ordeal, , . . . ib, 

all the ceremonies used in other ordeals, to be observed 

hi this, .* ,, . 339 

formula to be used by the party, . .. .. ib. 

explanation of the former text, , . .. .... ib. 

Ordeal by poison, 

form to be observ ed in this ordeal, ,, 327 

explanation of the text, .« . . ib 

desc ription of poisonous symptoms, „, 328 

Mahudeva to be worshipped, . . ., ' ib. 

invocation to be used by the chief judge, .. ib. 

the poison how to be administered, .. 329 

what are proper poisons, .. . . ib, 

proper time for administering it, ,., if K 

quantity to be administered, varie s according to the season, 3 30 


Ordeal by poison, ^ ^ er geasoa 330 

M by which the quantity is to be ascertained, .. 
should be mixed with clarified butter, . . M 

care should be taken against the admission of sorcery 
and antidotes, • • *' 

time allowed for the poison to fake effect, • • 

period extended according to one authority. .. , • * 

recapitulation. 

Ordeal by sacred libation, 

form to be observed in tfyis ordeal, * 4 

explanation of^be text, 

ceremonies prescribed for other ordeals, to be observed ^ 

in this, * * V 

■ the worship of particular deities, prescribed for certain ^ 

individuals, • * 

cases in which, and persons by whom, this ordeal should ^ 

person^to "whom tins ordeal should not be administered, ib< 
explanation of the discpialifying terms, •• •• Jg; 

duty of the chiet judge, •* * 

the innocence of the accused is proved, if no calamity 

befall him within fourteen days, •• lb ' 

calamity happening after that period is no evidence of ^ 
gUilt, • * ‘ ’ qq/j 

in trifling cases the period allowed is less, * * y^ 

an 4 varies as the charge is more or lass trifling, 1 

Ordeal by water, 

forms to be observed m this ordeal, r * 

explanation of the text, * * * " 

Varuua must be worshipped, after the other prescribed 
ceremonies have been gone through, * * 

invocation to be used by the chid judge, - * ^ 

and by the accused, * 

enumeration of the different descriptions of water fit for 

the ordeal, • • • • 7 

meaning of the term reservoir, -• x - 

the person who stands in the water should hold a pillar, ib. 
mode of ascertaining innocence, •• 

explanation. 
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as declared by' tiitamaha, 
what constitutes a swift' runner* 
description of the signal post 
bow and arrows to be worshipped* 
dimensions of the bow, and distance of the target* 
arrows how to be made* 
who should be archer, 

the arrow secondly discharged should be brought bom 
the spot on which it Fell, • > • 325 

places and times improper for the discharge at arrows, ib. 
if the person immersed move from the Spot, he is con- 
widered guilty, ‘ .. — 

his ears must not be visible, * * ► • 329 

recapitulation of the rules, .» - - * • 

Order of succession, - . • ♦ * * 32, 34 
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of ancestral estate, demawdable by sons according to 
the law of Benares, 

how to be made by the father according to the laws 
of Bengal and Benares, 
argument against unequal partition, 
right of a son born after, 

when to be made by brethren, * * 

property not subject to, 
evidence of, ■* * 

Paunerbhava, 

Pauper, 

Penally, 

incurred only where the wrong is wilful, 
of usurpation in cases of pledge, and other instances, 299 
cases in which the line need not be equivalent to the 
property usurped, • * 

to be inflicted on an offending pauper, - • 2 * ^ 

for refusal to give evidence after admonition* . . 250 

for refusing to bear testimony, * ° 

of suborners and false witnesses, ' • • ^*>0 
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Penalty/ special rules in certain cases, 

explanation of the terms in the text of Menu> 
for concealing evidence. 

Penance, - * ' ’ 

Periods of investiture, 
of adoption, 

of keeping trove property in deposit. 

Perjury, . • 

Personal property, 

Pippala leaves , 

Plain tilt’, 

Plea, * 

nature of a special plea, > * .. 

of former judgment, 
contusion of pleas inadmissible, 
case of a denial and special exception, 

--former judgment and special exception, 

--an answer involving three or four pleas, 

must be taken separately, • * 

tbe most weighty plea should be first examined, 
confession to be acted on after all other pleas, 
the term “most important plea/’ means (hat which is fol¬ 
lowed by most proceedings, 

in a case of special plea and a plea of former judgment, 
defendant may select his own, 
both parties not to plead at once, . . . . 

recriminatory plea permitted, when exculpatory, 
of ignorance. 

Pledge, 

Plundered property. 

Poison, . * • * •« •. \ . . 327,329, 331 
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Po iso non s symptoms 
Positive charge, 
Possession, 


effect of, 
explanation, 

objection urged to this interpretation, 
additional reasons for the objection, 
argument continued, 

continuation of the argument. The text does not im¬ 
ply loss ol remedy, 
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Posterior act. 

Power of guardians over the property of their wards. 
Presumptive charge, 
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the posterior act is of most effect in .certain cases; 
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exception in cases of mortgage, gdt, and sale, 
objection answered, 

Proof, 



in a case of two pleas applying to one and the same Count , 
proof rests with the defendant, 
ami not with the plaintiff, 
proof rests with the defendant in pleading denial and for- 
mer judgment, • • 

case of a former judgment or b 
ant adduces proof, 
a total denial , the plaintiff, 
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should the evidence prove more or less than the claim > 

recourse may be had to other proof, 
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in criminal prosecutions, proof of a part is sufficient for the 
. whole., . ■ .. ' ' •• 

proof of custom depends oil writing, 
in other cases possession is proof, 
in other cases, witnesses, 

a defendant being content with his evidence, cannot re- 
sort to other means of proof, 
text of Menu efed, . ■ «•. 

erroneous construction noticed and refuted, 
another construction refuted, 

Property, .. 

is fourfold. 

Punishment, of unrighteous judges, 


corporal p unishment is tenfold, and must not be in¬ 
flicted on a Brahmin , 
other modes of, 

special punishment for a delinquent Brahnuiri being 
a pauper, 
additional mode of, 
manner of branding*, 
construction of a text of Apc/sttwibhtin 
of the three inferior tribes, for repeated perjury, 
of the priestly tribe, for the same offence. 
Brahmins may be lined, but on no account corpo¬ 
rally punished, 
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Pupil, 
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Recrimination, • • • • 

Redress, 

a pupil may have redress against his tutor in certain 
cases, 

a son against his father, 
a wife against her husband, 
a slave against liis master, 

Regents of the world. 
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Reservoir, 

Responsib: 

Restriction 


Retort, &c, prohibited, 

Revocation, 

Reward to the finder of property.. 

Royal treasury. 

Ruling power, y 

Sacred libation, 

Sale, 

Scales, 

Seasons, . * 

Security, to be taken for the satisfaction of the award, 
in default of security, the parties to be gyart 
Sen-ants, 

Shares, of wives, 

of the acquirer, 

in case of land recovered, . 1 

Of the adopted son, 
of the Dunj amushayana , 

Sisters, 

* interest undefined, . * 

Slave, 

Slavery, 

construction of to Sadder Dewanny Adawlut, on the 
subject of, 

origin and condition of, 

classed as personal property, with one exception, 
question as to the abolition, 

and as to substituting the Moohummudan for the Hin¬ 
du law in this respect, 
of permanent, 
temporary, 

emancipation how obtainable, 

Sms, ,. 17 , 44, 66 , 70 ,- 76 , 77 ,- 84 , 231 


. * 332 

.. 220 
,. 284, 310 
290, 391, 330 
., 174 
[id, , • ib. 



m 


1NDE X. 


Sons’son, , . % .. . 

grandson, ,. ,, 

Sorcery, . , - 'fe;W- . 

. SYicrhhna, ''-VT . . v , ♦ - 

Siridhun, definition of, f ^ 

succession to, 

where the deceased was unmarried.and married, 
if given to her by her father, 
if not given to her by her father, ,, 

power of a woman over her, ,, 

Suborner, .. ». 

$}iid,Tct 9 « u f * * • ? * 

Suit, * 

what suits are invalid, . „ , , 

certain suits improper between what parties, ,. 

all such suits admissible, though not creditable, 
certain married women may sue, ♦ • 

servants may sue for their own rights, 

Sammons, .. 

to be served on him against whom the allegation is 
made, 

who should not be summoned, 
further exceptions, 
who may be summoned, 

those exempted may be summoned in certain instances, 


Page, 

n, 77 
18, 274 
. 331 

. 29 


38 
ib. 
ib. 

39 

40 
ib. 

260 

67 

225 

226 
228 

ib. 

229 

144 

ib* 

145 

ib, 
ib , 
ib, 


Test, 

enumeration of other tests for the ascertainment of guilt or 
innocence, 

mode of ascertaining innocence, « . 

time to be allowed, ... , , 

losing party to b® subjected to line and penalty, «. 

amount of line, .. 

is to be superadded to the penalty formerly denounced, .. 
Testimony, penalty for refusing to bear, 

Title, * .. 

is not complete without possession, 

acceptance necessary, , , ». 

acceptance is threefold, 

to land, incomplete without possession, f . 
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original defendant. 

Tonsure, 

Trial to be bom fide* 

Trove, 

property to be restored to the owner* 
reason for declaring this rule, 

period /or which trove property should be kept in de~ 
posit, 

deductions to be made after certain periods., 
reward to the finder, 

period of limitation defined, not to annul (W owner’s 

law relative tp hidden treasure, 
exposition of the preceding text, 

treasure to be restored to the owner after certain de¬ 
ductions, , . 

the king must restore to his subjects property plundered 
from them, 
neglect also culpable, 

il plundered property be not recovered, its 'amount must 
be paid from the royal treasury, 

Tutor, 
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Unequal partition, 
Usurpation, 
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Wager,"- '^: y y r '' ' 

a wagering party being djfct, must make good the fine 
and wager besides the chum, 
wager may be by one party only, 
in which case he alone is responsible for it, 
each party responsible for his own wager. 

Ward, - 

W ater, (ordeal by) 

Widow, .19, 66, 68, 76 

Widowhood, •• 

Wife, .♦ «4, 87, 10), 227 

childless wives entitled to share according to Bengal au¬ 
thorities, . - 47 

share of, *. v ; f ® 

where she Sjiifli- received property", • ib. 

Will, - 3G 

to what cases applicable, 

Witness, • • ^ * 271,272 

may be by seeing or hearing, and may be either made 
or not niade, «- 

eleven classes of witnesses, live made and six not made, 
definition of made witnesses, 
definition of witnesses not made, 
qualifications and number of, 
explanation of the preceding text, 
incompetent witnesses are of five description^ 
reasons of incompetcncy, 

those who are incompetent by reason of interdict, 
by reason of delinquency, 
by reason of contradiction, 
by reason of seif-a ppointment, 
by reason of intervening decease, 
exception in cases of evidence after claimant’s decease, 
other incompetent witnesses enumerated, 
explanation of the terms of mcompetency. 
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cception to the number of, 
cccption as to the qualifications of. 
rfniitioii of oflemc^s, 

itneasea being found incompetent recourse may be had 
to other menus of proof, 

perior respectability prey ails over superior numbers, 
►plication of a former text 

here a claimant’s witnesses depose against hiy claim, 
he may adduce others to confute their evidence, , . 


general definition of, 

rule respecting an instrument prepared by others^ 
a contract may be binding without a writing, .. 
distinguishing marks to be inserted in a writing, 
the obligor should subscribe the writing, 
the witnesses also should subscribe, 
rule to be observed where the parties and their 
witnesses are ignorant of the art of writing. . 
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of a writing executed by the party himself 
mode in which it should be drawn out, 
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Preface, page xxii> line 4,/or 4 </Aa«f 
Page 70, bottom note, 1.1 %for “ Kishe 
,• 98, bottom note, l % for “ Ba 

bhatla” 

M Ill, margin^ note, I. 5,/w v * fro/ read “ 
sj ]27, 1. 6,/<w* f ri\eti” read “ receive 
” 128, I. 1,/or “ Hindu,” read “ Hindu.” 
w 178, bottom note,! hfot “ and by Dipncfttica” 
paccdmt-, anci by.” 
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„ 322, third marginal note, for “ ode/ read "mode.” 

„ 33?, second marginal note, far “ slum!/ read ■‘should/ 
*> 337 ; I- 1. dele * ed.” 
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